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The death of Justice Bradley removes 
from the Federal Supreme Bench, its oldest 
and one of its most valued members. He 
was just completing his seventy-ninth year, 
and was entitled, therefore, to retire on a 
pension nine years ago, but he preferred to 
remain in active service. 

It is said that from his start in the profes- 
sion his ambition was to reach the supreme 
bench of the United States, but it was not 
until he was fifty-seven years old that his 
hopes were gratified by President Grant. He 
was a man of great learning and of a keen 
and analytical mind. While a member of the 
court he has written many important and val- 
uable opinions, the most prominent being the 
opinion of the court in the Civil Rights case, 
which evinces a comprehensive and accurate 
knowledge of constitutional principles and 
remarkable reasoning powers. 

His decisions have always carried great 
weight with the profession, though to the 
general public he has been less known than 
any of the older members of the court. 





The Court of Appeals of New York, in the 
recent decision of McGuigan v. Delaware, 
etc. R. Co., have declared against the doc- 
trine that courts may compel the physical ex- 
amination of a party to a suit, thus following 
and, in terms, approving of the view of the 
United States Supreme Court in the late case 
of Union Pacific R. Co. v. Botsford, 33 Cent. 
L. J. 362, and disapproving of Schroeder v. 
Railroad Co., the Iowa case, which may be 
said to be the pioneer of the many decisions 
in which the power compelling physical exam- 
ination has been asserted. The New York 
court need not, however, have gone from 
home for authority to sustain its position, for 
since the decision of Roberts v. Railroad Co., 
some years ago, in which the Supreme Court 
of New York denied the existence of the 
power, it has been generally taken for granted 
that the courts of that State would not permit 
such an examination. The question at issue 
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is an interesting and modern one, and in 
view of the direct conflict of authority be- 
tween the courts of most of the States on the 
one hand, and the Supreme Court of the 
United States and Court of Appeals of New 
York on the other, it is difficult to foresee the 
result, though the tendency of decisions since 
the announcement of the view of the Supreme 
Court of the United States upon the question 
seems to be in the direction of the denial of 
such a right, as witness the recent case of 
Pennsylvania Co. v. Newmeyer, 34 Cent. L. 
J. 44, wherein the Supreme Court of Indiana 
hold that in the absence of statute there is no 
such power. 


 — ———— 


What is known as the Maybrick insurance 
case, has been the occasion of much agitation 
in English legal circles. It will be remem- 
bered that Mrs. Maybrick was convicted of 
murdering her husband. He had insured his 
life for her benefit. After his death she 
assigned her interest under the policy. The 
assignee, joining with the executors of the 
deceased, sued the company to recover the 
amount due under the policy. The lower 
court held that they were not entitled to re- 
cover. The Court of Appeal, however, while 
denying the right of plaintiffs to recover for 
Mrs. Maybrick, affirmed their right to recover 
for the estate, upon the ground that, though 
public policy required that a. criminal should 
not benefit by a contract, yet the crime 
should not be allowed to interfere with the 
rights of third parties. 

In both courts, however, it was admitted 
that a wife who murders her husband is not 
entitled to insurance money made payable 
to her. 

In connection with this case will be remem- 
bered the remarkable case of Riggs v. Pal- 
mer, decided by the New York Court of 
Appeals some years ago, in which it was held 
that a beneficiary who murders his testator 
cannot take under the will. 29 Cent. L. J. 
461, 470. Though there may be some doubt 
as to the correctness of the conclusion of the 
New York court in the latter case, as will be 
seen by the dissenting opinion of Gray, J., 
therein, the same doubts do not seem to have 
arisen in the Maybrick case, in which is in- 
volved simply the construction of the terms 
of a contract of insurance, 
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NOTES OF RECENT DECISIONS. 


NEGOTIABLE INSTRUMENT — BILL or Ex- 
CHANGE—ConFLict oF Laws.—In Hall v. 
Cordell, the Supreme Court of the United 
States hold that the payee of a bill of ex- 
change, who discounts the same, and pays 
out the proceeds to the order of the drawer, 
and then forwards it to the drawee for pay- 
ment, does not ‘negotiate’’ it, within the 
meaning of the law merchant, and therefore 
does not come within 1 Rev. Stat. Mo. p. 84, 
§ 533, providing that the preceding sections, 
which declare void all acceptances not made 
in writing, do not apply to ‘‘any person to 
whom a promise to accept a bill may have 
been made, and who, on the faith of such 
promise, shall have drawn or negotiated the 
bill.’”” An agreement made in Missouri by a 
resident of Illinois to accept and pay drafts 
at his place of business in Illinois, is gov- 
erned by the law of the latter State, to the 
exclusion of the Missouri statutes. In Illi- 
nois, a parol promise upon sufficient consid- 
eration to accept a bill of exchange is binding 
upon the acceptor. Mr. Justice Harlan says, 
after citing the Missouri statute : 


The contention of the plaintiffs in error is that the 
rights of the parties are to be determined by the law 
of the place where the alleged agreement was made. 
If this be so, it may be that the judgment could not be 
sustained; for the statute of Missouri expressly de- 
clares that no person within that State shall be charged 
as an acceptor‘of a bill of exchange unless his accept- 
ance be in writing. And the statute, as construed by 
the highest court of Missouri, equally embraces with- 
in its inhibitions an action upon a parol promise to 
accept a bill, except as provided in section 537. Flato 
v. Mulhall, 72 Mo. 522, 526; Rousch v. Duff, 35 Mo. 
312, 314. But, if the law of Missouri governs, this 
action could not be maintained under that section, be- 
cause, as heldin Flato v. Mulhall, above cited, the 
plaintiffs, being the payees in the bill drawn by Far- 
low upon Hall Bros. & Co., could not, within the 
meaning of the statute, be said to have “‘negotiated”’ 
it. The Missouri statute is a copy of a New York 
statute, in respect to which Judge Duer, in Blakiston 
v. Dudley, 5 Duer, 373, 377, said: “Wethink that to 
negotiate a bill can only mean to transfer it for value, 
and that it is a solecism to say that a bil! has been ne- 
gotiated by a payee who has never parted with its 
ownership or possession. The fact that the plaintiffs 
had given value for the bill when they received it only 
proves its negotiation by the drawer—its negotiation 
to, and not by, them. * * * Their putting 
their names upon the back of the bill was not 
an indorsement, but a mere authority to the agent 
whom they employed to demand its acceptance and 
payment. The manifest intention of the legislature in 
section 10 [similar to section 537 of the Missouri stat- 
utes] was to create an exception in favor of those who, 
having transferred a bill for value, on the faith of the 





promise of the drawee to accept it, have, in conse- 
sequence of his refusal to accept, been rendered liable 
and been subjected to damages, as drawers or indors- 
ers.” The plaintiffs in error, therefore, cannot rest 
their case upon section 537. 

We are, however, of opinion that, upon principle 
and authority, the rights of the parties are not to be 
determined by the law of Missouri. ‘The statute of 
that State can have noapplication to an action brought 
to charge a person in Illinois upon a parol promise to 
accept and pay a bill of exchange payable in Illinois. 
The agreement to accept and pay, or to pay upon 
presentation was to be entirely performed in IIlinois, 
which was the State of the residence and place of 
business of the defendants. They were not bound to 
accept or pay elsewhere than at the place to which, by 
the terms of the agreement, the stock was to be 
shipped. Nothing in the case shows that the parties 
had in view, in respect to the execution of the con- 
tract, any other law than the law of the place of 
performance. That law, consequently, must deter- 
mine the rights of the parties. Coghlan v. Railroad 
Co., 12 Sup. Ct. Rep. 150, and thefauthorities there 
cited. In this connection it is well to state that in 
Bank v. Gibson, 5 Duer, 583, a case arising under the 
statute of New York above referred to, the court said: 
“Those provisions manifestly embrace all bills, wher- 
ever drawn, that are to be accepted and paid within 
this State; and were the terms of the statute less ex- 
plicit than they are, the general rule of law would lead 
us to the same conclusion—that the validity of a 
promise to accept a bill of exchange depends upon the 
law of the place where the bill is to be accepted and 
paid.”? Citing Boyce v. Edwards, 4 Pet. 111. 

Looking, then, at the law of Illinois, there is no dif- 
ficulty in holding that the defendants were liable for a 
breach of their parol agreement, made in Missouri, to 
accept and pay, or to pay upon presentation, in IIli- 
nois, the bills drawn by Farlow, pursuant to that 
agreement, in favor of the plaintiffs. It was held in 
Scudder v. Bank, 91 U. S. 406, 413, thatin Illinois a pa- 
rol acceptance of, or a parol promise to accept, upon a 
sufficient consideration, a bill of exchange, was bind- 
ing on the acceptor. Mason v. Dousay,35IIl. 424, 433; 
Nelson v. Bank, 48 II}. 36, 40; Sturges v. Bank, 75 IIl. 
595; Stock Yards v. O’Reilly, 85 Ill. 546, 551. 


MoenicipaL CorpoRATIONS— AUTHORITY TO 
Erect Evectric Licgut PLants.—The ques- 
tion in the case of City of Crawfordsville v. 
Braden, 28 N. E. Rep. 849, decided by the 
Supreme Court of Indiana, is, in its applica- 
tion to the facts of that case, of modern 
origin. It is there decided that, under the 
statutes of Indiana, a municipality has the 
authority to erect and operate the necessary 
buildings and machinery to furnish electric 
light to its inhabitants, not only in its public 
places, but in private houses and places of 
business, and that municipal corporations 
have inherent power, independent of statutory 
enactment, to furnish light for their streets 
and public places. McBride, J., says, inter 
alia: 


It is well settled that the discretion of municipal 
corporations, within the sphere of their powers, is not 
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subject to judicial control, except ir cases where 
fraud is shown, or where the power or discretion is 
being grossly abused, to the oppression of the citizen. 
Valparaiso v. Gardener, 97 Ind. 1; 15 Amer. & Eng. 
£nc. Law, 1046, and authorities there cited. We can 
see no good reason why they may not also, without 
statutory authority, provide and maintain the neces- 
sary plant to generate and supply the electricity re- 
quired. Possessing the authority to do the lighting, 
that power carries with it incidentally the further 
power to procure or furnish whatever is necessary 
for the production and dissemination of the light. 
The only authority cited which holds a contrary doc- 
trine is that of Spaulding v. Inhabitants (Mass.), 26 N. 
E. Rep. 421. We are, however, unable to recognize 
the validity of the reasoning in that case. , We are un- 
able to see the analogy between the city of Boston, 
because authorized to light its streets, engaging in 
whale fishery to procure oil for that purpose, or the 
other supposed cases, and the generation and supply 
of electricity. Electricity is not a commodity which 
can be bought is the markets, and transported from 
place to place like oil. We take judicial notice of the 
laws of nature and of nature’s powers and forces, and 
therefore take judicial notice of that which is known 
as‘‘ electricity,” and of its properties; not, of course, of 
the various methods of generating and transmitting or 
using it, but of the thing itself, and of its nature. As 
in many other cases, here the judicial presumption 
outruns the fact, and we are supposed to know and to 
take judicial notice of more than we can in fact know 
in the present state of scientific knowledge. We must 
know, however, that it cannot be generated and trans- 
ported from place to place as we can procure and 
transport oil, clothing, etc., and that it can only be 
conveyed from the place where it is generated to 
where it is needed for lighting the streets, or to the 
numerous inhabitants of a city, so as to enable them 
to use it as a general illuminant by invoking and ex- 
ercising the power of eminent domain. 


The corporation possessing, as it does, the power to 
generate and distribute throughout its limits electric- 
ity for the lighting of its streets and other public 
places, we can see no good reason why it may not also 
at the same time furnish it to the inhabitants to light 
their residences and places of business. To do so is, in 
our opinion, a legitimate exercise of the police power 
for the preservation of property and health. It is 
averred in the complaint that the light which the city 
proposes to furnish for individual use is the incandes- 
cent light. Here, again, is a fact of which we are au- 
thorized to take judicial knowledge. A light thus 
produced is safer to property and more conducive to 
health than the ordinary light. Produced by the 
heating of a filament of carbon to the point of incandes- 
cence, in a vacuum, there is nothing to set property 
on fire, or to consume the oxygen in the surrounding 
air, and thus rendering it capable of sustaining life 
and preserving health. But little authority has been 
cited bearing on the precise question, and we have 
been able to find but little. The case of Mauldin v. 
City Council (S. C.), 11 8S. E. Rep. 434, has been cited 
by the appellee. That was, like this, a suit by tax- 
payers of the city of Greenville to restrain the city 
council from purchasing and operating an electric light 
plant to light the streets and public buildings of the 
city, and from using it for lighting private residences. 
In that case the court says; ‘‘The city has the express 
power to own property, and the implied power to light 
the city. * * ® Considering that some discre- 
tion as tothe mode and manner should be allowed 





the municipality in carrying out the conceded power 
to light the streets of the city, we hold that the 
purchase of the plant was not ultra vires and void, 
so far as it was designed to produce electricity 
suitable for and used in lighting the streets 
and public buildings of the city.” The court 
however, denied the right to furnish the light to the 
individual citizen on the ground that to do so would 
be entering into private business, outside of the 
scope of the city government. The court refers to the 
lack of authority on the precise question, and that it 
is largely a question of first impression, without au- 
thority. The case of Electric Co. v. City of Newton, 
42 Fed. Rep. 723, was a suit to enjoin the city of New- 
ton from purchasing and operating an electric light 
plant, and furnishing the light to the inhabitants. 
The only statutory authority claimed by the city is as 
follows: ‘To establish and maintain gas-works or 
electric light plants, with all the necessary poles, 
wires, burners, and other requisites of said gas-works 
or electric light plants.” Acts 22 Gen. Assem. Iowa, 
p. 16. It will be observed that this statute does not 
in terms confer any power not, in our opinion, as 
above stated, included among the implied powers of 
municipal corporations. The court says: “It is also 
urged that the city has only the authority to erect an 
electric plant for the purpose of lighting the streets 
and public places of the city, and is not authorized to 
furnish light for use in the houses and stores of its 
citizens. * * * It has been the uniform rule that 
a city, in erecting gas-works or water-works is not 
limited to furnishing gas or water for use only upon 
the streets and other public places of the city, but 
may furnish the same for private use; and the statutes 
of Iowa now place electric light plants in the same 
category.”? The case of Smith v. Mayor, etc., 88 Tenn. 
464, 12 S. W. Rep. 924, is also in point as to the prin- 
ciple involved. The charter of the city of Nashville 
contained the following in its enumeration of the 
powers conferred upon the city: “To provide the 
city with water by water-works, within or beyond thé 
boundaries of the city, and to provide for the preven- 
tion and extinguishment of fires, and organize and 
establish fire companies.’? Acting under the author- 
ity thus conferred, the city established water-works, 
and, in addition to making provision for the ex- 
tinguishment of fires, it furnished water to the citi- 
zens. The right to do this was disputed, and formed 
the principal subject of controversy. The court said: 
“Nothing should be of greater concern to a municipal 
corporation than the preservation of the good health 
of the inbabitants. Nothing can be more conducive to 
that end than a regular and sufficient supply of whole- 
some water, which common observation teaches all 
can be furnished in populous cities only through the 
instrumentality of well-equipped water-works. Hence 
for a city to meet such a demand is to perform a pub- 
lic act, and confer a public blessing. It is not strictly 
a governmental or municipal function, which every 
municipality is under obligations to assume and per- 
form, but it is very closely akin to it, and should al- 
ways be recognized as within the scope of its author- 
ity, unless excluded by some positive law. * * * It 
is the doing of an act for the public weal—a lending of 
corporate property use. * * * It cannot be held 
that the city in doing so is engaging in a private enter- 
prise, or performing a municipa] function for a pri- 
vate end.””? While the authorities on the precise ques- 
tion are meager, we think the weight of authority, as 
well as of reason, tends to sustain the right of the 
municipality through its proper officers, acting in the 
exercise of a sound discretion to furnish light as we } 
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as water to its inhabitants, not only in its public 
places, but in their private houses and places of busi- 
ness. 


ATTORNEYS—CHAMPERTOUS AGREEMENT. — 
It is held in Brown v. Bigne, 28 Pac. Rep. 
11, by the Supreme Court of Oregon, that a 
bona fide agreement by a third person to 
supply funds to carry on a suit and receive 
therefor a portion of the proceeds of such 
suit, is not invalid, either on the grounds of 
champerty, as now understood, or because 
opposed to public policy. After a considera- 
tion of the old common law doctrine as to 
champerty, Bean, J., says: 


With the advance of time came change of circum- 
stances, and in modern times, since England has 
enjoyed a pure and firm administration of justice, even 
in that country the rigor of the common law against 
champerty and maintenance has been very much 
softened; sothat now not only the assignability of 
choses in action is generally recognized in that country, 
but it issaid there is no rule of law which prohibits 
the purchase ofthe subject-matter of a pending law- 
suit, although accompanied with an agreement to 
indemnify the vendor against costs and expenses. 
Knight v. Bowyer, 2 De Gex & J. 421. Norisacon- 
tract to support a pending litigation, in consideration 
of having a stipulated part of the money or thing 
recovered, per se void, as against public policy. 
Coondoo v. Mookerjee, L. R. 2 App. Cas. 186. In this 
country, where no aristocracy or privileged class ele- 
vated above the mass of the people has ever existed, 
and the administration of justice has been alike im- 
partial to all without regard to rank or station, the 
reason for the ancient doctrine of champerty and 
maintenance does not exist, and hence has not found 
favor in the United States. Roberts v. Cooper, 20 
How. 467; Thallhimer v. Brinckerhoff, 5 Cow. 643. In 
some of the States the whole doctrine is regarded as 
entirely obsolete. Mathewson v. Fitch, 22 Cal. 86; 
Benthirck v. Franklin, 38 Tex. 458. But the doctrine, 
in a more or less modified form, is generally recognized 
in a great majority of the States of the Union, and con- 
tracts which come within the mischief to be guarded 
against in the administration of justice are held to 
come within the rule. Lathrop v. Bank, 9 Metc. 
(Mass.) 489; Gilbert v. Holmes, 64 Ill. 548; Barker v. 
Barker, 14 Wis. 142; Lafferty v. Jelly, 22 Ind. 471; 
Holloway v. Lowe, 7 Port. (Ala.) 488; Weakly v. Hall, 
18 Ohio, 167; Backus v. Byron, 4 Mich. 535; note to 
Thalihimer v. Brinckerhoff, 15 Amer. Dec. 319. 

To meet the changed condition of society and ad- 
ministration of justice, the rule has been much modi- 
fied, so that, upon modern construction, the doctrine 
of champerty and maintenance, as regards a layman, is 
confined to cases where a man, for the purpose of stir- 
ring up strife and litigation, encourages others either 
to bring actions or to make defenses which they have 
no right to make, or otherwise would not make; such 
interference is considered as having a tendency to 
pervert the course of justice. Dorwin v. Smith, 35 
Vt. 69; Findon v. Parker, 11 Mees. & W. 675; Stanley 
v. Jones, 7 Bing. 369. The gist of the offense consists 
in the officious intermeddling in another suit, and 
contracts not within the mischief to be guarded against 
should not be held to come within the rule. It may 





now be stated as a general rule that aman may sell 
the whole part of a thing in action, as well as the 
whole or part of athing in possession. The right of 
disposition is involved inthe very idea of property. 
With few exceptions, not material here, whatever a 
man may own he may sell; and whatever a man may 
lawfully sell another man he may lawfully buy; and, 
whenever a man has bought anything in the nature of 
property, he is entitled toall the remedies the law may 
afford, toenable him to possexs and enjoy it. It follows 
that there is now norule of law which prohibits the 
purchase of anything otherwise capable of assign- 
ment, merely because it may become the subject of a 
lawsuit. From this it logically follows that the pur- 
chase ofa right, which is the subject-matter of a 
pending lawsuit by one standing in no fiduciary rela- 
tion, is not unlawful, unless it is made for the mere 
purpose or desire of perpetuating strife and litigation; 
nor can it make any Jifference, on principle or author- 
ity, that the consideration for the purchase isto be 
used in conducting the litigation and paying the 
expenses thereof. A fair bona jide agreement, by a 
layman, to supply funds to carry on a pending suit, in 
consideration of having ashare in the property if 
recovered, it seems to us, ought not to be regarded as 
per se void, either on the grounds of champerty, as 
now understood, or of |public policy. Indeed, it may 
sometimes be in furtherance of justice and right that 
a suitor who has a just title to property, and no means 
except the property itself, should be assisted in that 
way. The doctrine of champerty is directed against 
speculation in lawsuit, and to repress the gambling 
propensity of buying up doubtful claims. It is not, 
nor never was intended, to prevent persons from 
charging the subject-matter of the suitin order to 
obtain the means of prosecuting it. 1 Add. Cont. 392; 
Stotsenburg v. Marks, 79 Ind. 193. But agreements 
of the kind above suggested should be carefully 
watched and closely scrutinized, when called in 
question, and if found to have been made, not with a 
bona fide object of assisting aclaim believed to be 
just, but for the purpose of injuring and oppressing 
others by aiding in unrighteous suits, or for the pur- 
pose of gambling in litigation, or to be so extortionate 
or unconscionable as to be inequitable against the 
party, effect ought not to be given to them. Courts 
administering justice according tothe broad princi- 
ples of equity and good conscience, as they are bound 
to do, will consider whether the transaction is merely 
the bona jide acquisition of an interest in the subject 
of litigation, or whether it is an unfair or illegitimate 
transaction, gotton up for the purpose merely of spoil 
or speculation. The doctrine of champerty, to the 
extent that furnishing aid in a suit under an agree- 
ment to divide the thing recovered is per se void, we 
think ought not to prevail, when such aid is furnished 
by a layman; but when such contracts are made for 
the purpose of stirring up strife and litigation, har- 
assing others, inducing suits to be begun which 
otherwise would not be commenced, or for speculation, 
they come within the analogy and principles of that 
doctrine, and shonld not be enforced. Gilbert v. 
Holmes, 64 Ill. 548; The Mohawk, 8 Wall. 153; Board- 
man v. Thompson, 25 Iowa, 487. 


Luutations oF AcTions—CorPorRaTIONs— 
StockHotpers.—In Washington Sav. Bank v. 
Butchers’ & Drovers’ Bank, decided by the 
Supreme Court of Missouri, it appeared that 
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for five years previous to the suspension of an 
insolvent bank its president had managed its 
affairs with little assistance from the direct- 
ors. Upon its suspension, without being 
authorized by the directors, he issued scrip to 
the creditors, payable in three years, and 
secured by a mortgage on his own property. 
Without any objection by .the directors, he 
wound up the bank’s affairs, collected the 
assets, and applied them to the payment of 
the scrip until the remaining assets were 
levied upon under execution. The stock- 
holders had not fully paid their subscriptions, 
the remainder of which was payable upon 
calls by the directors, which the latter had 
never made. It was held that, although upon 
the bank’s suspension a cause of action arose 
in favor of creditors against the stockholders 
for their unpaid subscriptions, the running of 
the statute of limitations was postponed three 
years by the issuing of said scrip, since the 
bank was bound thereby. Black, J., says: 


The important question is, when did this cause of 
action accrue in favor of these plaintiffs and against 
the defendant stockhoiders? The stockholders, by 
the terms of their subscriptions, agreed to pay the 
remainder of their stock at such times as it should be 
called for by the board of directors. As between the 
corporation and a stockholder, the liability of the lat- 
ter on his unpaid stock does not mature until a call is 
made, andit is then that the statute of limitations 
begins torun. Where the officers of the corporation 
have neglected to make the call, and the affairs of the 
corporation are in the hands of a court, the court may 
make the callin the interest of creditors, though the 
stockholders are not made parties to the suit. In such 
cases the receiver or other officer of the court may 
collect the unpaid stock subscriptions by suits at law 
against the stockholders, and in such cases the cause 
of action does not accrue, nor the statute of limita- 
tions begin to run, until acall or some authorized 
demand is made. Scovillv. Thayer, 105 U. 8. 1438; 
Glenn v. Semple, 80 Ala. 159; Lehman, Durr, & Co. 
v. Glenn, 87 Ala. 618, 6 South. Rep. 44; Glenn v. 
Williams, 60 Md. 93; Hawkins y. Glenn, 131 U. S. 319, 
9 Sup. Ct. Rep. 739; Wait, Insolv. Corp. §631. Where, 
however, an execution has been issued on a judgment 
against a corporation, and returned unsatisfied, the 
judgment creditor may, under our statute, have exe- 
cution against a stockholder to the extent of the 
amount ofthe unpaid balance on his stock. Section 
736, Rev. St. 1879. In such cases the cause of action 
does not accrue in favor of the creditor and against 
the stockholder until judgment is obtained and execn- 
tion returned nulla bona; and it must follow that the 
statutes of limitation, for all the purposes of sucha 
proceeding, commence to run from that date. Cook, 
Stock, (2d Ed.) § 225. In such cases a call upon un- 
paid stock is not essential; noris a call necessary 
when the creditor brings his suit directly against the 
stockholder under section 745. That section gives the 
creditor a direct action against a stockholder in case 
of dissolution of the corporation. This suit is not, 
however, founded upon either of these statutes. It is 





simply a creditors’ bill. It ia not even a general wind- 
ing-up bill. It is conceded on all hands that unpaid 
stock is a fund which the corporation holds for the 
payment of its debts, and the object of this suit is to 
satisfy these unpaid debts out of this fund,—the only 
remaining one of the insolvent corporation. Such a 
proceeding may be maintained in equity, notwith- 
standing the statute furnishes other remedies to the 
creditors. Ina suit like this, brought against the 
corporation and stockholders, it is no defense that the 
stock is payable upon call of the hoard of directors, 
and that no call has been made. On this subject it 
was saidin Hatch v. Dana, 101 U.S. 205: ‘“‘And it 
would seem to be singular if the stockholders could 
protect themselves from paying what they owe by 
setting upthe default of theirown agents. But in: 
this case the company went out of business before the 
complainant obtained his judgment, and it does not 
appear that since that time it has had any officers who 
could make the calls. * * * However this may be,,. 
itis well settled that a court of equity may enforce 
payment of stock subscriptions, though there have 
been no calls for them by the company;” citing Henry 
y. Railroad Co., 17 Ohio, 187, where it is said: “‘When 
acompany, being insolvent, as in this case, abandons 
all action under its charter, the original mode of mak- 
ing calls upon stockholders cannot be pursued. The 
debt, therefore, from that time must be treated as due 
without further demand.” ‘This,’ says the court in 
the Hatch- Dana Case, ‘‘means, of course, as between 
the debtor and the creditor of the corporation. After 
all,a Company call is but a step in the process of col- 
lection, and a court of equity may pursue its own mode 
of collection, so that no injustice is done to the debtor.’’ 
It must therefore be held that acall forthe unpaid 
stock was unnecessary to the maintenance of this suit. 
Our statute of limitations applies to equitable as well 
as legal causes of action. 


With these results, it is insisted by the defendants 
that this suit could have been commenced on the 13i.b 
July, 1877, when the bank ceased to do a regular busi - 
ness, and that the cause of action accrued at that 
date. The debt held by one ofthe plaintiffs and that 
held by the assignor of the other were due when the 
bank suspended, but the time of payment was ex- 
tended until Ist August, 1880, by the issuing and 
acceptance of the scrip. Until this scrip matured the 
plaintiffs had no cause of action, either against the 
bank or stockholders. But the defendants insist that, 
as this scrip was issued by the president, without any 
action on the part of the directors, it does not have 
the effect to stop the running of the statute in favor of 
the stockholders. Asthe corporation was insolvent, 
it was certainly within its proper corporate powers to 
make an assignment for the benetit of the creditors, or 
to make some arrangemeut with them whereby the 
assets could be collected and properly applied. This 
act of the president in procuring an extension of time 
was therefore one not out of, but clearly within, the 
corporate powers ofthe company. The objection must 
therefore resolve itself into this inquiry, whether the 
power to make the assignment had been conferred 
upon him as president. Weare not advised what 
powers he had by force and operation of the by-laws, 
ifany, corporation had. The undisputed evidence, 
however, is that the directors intrusted to and de- 
volved upon the president the entire management of! 
the affairs ofthe bank. The state of things had ex- 
isted for years prior to the suspension. ‘*The author-- 
ity of a subordinate agent of a corporation often 
depends upon the course of dealing which the company 
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or its directors have sanctioned. It may be established, 
without reference to the official record of the proceed- 
ings of the board, by proof of usage which the company 
has permitted to grow up in its business, and of the 
acquiescence ofthe board charged with the duty of 
supervising and controlling the company’s business.” 
1 Mor. Priv. Corp. (2d Ed.) § 509. While the act of 
the president in procuring this extension of time 
without any act onthe part of the directors is an 
unusual exercise of power, still it must be remembered 
that the president was, forall practical and business 
purposes, the bank, and this, too, with the knowledge 
and approval of the directors. We have no hesitancy, 
therefore, in concluding that he had the authority to 
make the arrangement which he did make for an,ex- 
tension of time, and that itis binding alike upon the 
corporation and its stockholders. Besides this, it is 
competent fora corporation to ratify the unauthor- 
ized acts of its agents, and the ratification need not be 
evidenced by a vote or formal resolution of the board 
of directors. Bank v. Fricke, 75 Mo. 178. 


Tria, — Evipence — CONCLUSIONS OF THE 
Witness—ApDvuLTERY.—As a general rule, wit- 
nesses who are not testifying as experts are 
not allowed to state their opinions. They are 
to declare the facts, and it is for the jury to 
draw conclusions therefrom. There are, 
however, exceptions to this general rule, as 
in the case of Carter v. Carter, decided by 
the Supreme Court of Illinois, where it was 
held that where a witness has testified that 
while at an hotel he overheard a conversation 
at night between a man and a Woman in an 
adjoining r6om, and heard various sounds 
and noises in the room, he may, after repeat- 
ing the conversation and describing the 
sounds, state that his conclusion from what 
he heard was that an act of adultery was 
being committed. Craig, J., says: 

An ordinary person may give his opinion ina proper 
case whether a certain person was intoxicated, as held 
in Aurora v. Hillman, 90 Il]. 61. In Spear v. Commis- 
sioners, 113 Ill. 632, it was held that persons living in 
the neighborhood of lands which it is proposed to drain 
may give their opinion as to what extent, if any, it 
would increase the value of the lands; and in deciding 
the case it was said: “‘It is only in cases where a pre- 
vious habit or study is essential! tothe formation of 
the opinion sought to be put in evidence that all but 
experts are excluded.’’ It is the constant practice to 
permit non-professional witnesses to give their opin- 
ion upon matters relating to time, distance, weight, 
values, etc.; also in respect to the appearance of per- 
sons or things, when such an inquiry becomes impor- 
tant ina judicial proceeding. In State v. Ward, 61 
Vt. 153, 17 Atl. Rep. 483, a question arose in reference 
to the admissibility of the opinion of witnesses, and, 
disposing of the question, among other things, the 
court said: “‘A witness is allowed tostate appearance 
in any case where they are in their nature incapable of 
exact and minute description; e. g., the health or 
sanity ofa person; the appearance of a person when 
charged with crime; and, ‘where the facts are of such 





their proper force to any one but the observer himself, 
so as to enable the triers to draw a correct or intelli- 
gent conclusion from them without the aid of the 
judgment or opinion of the witness who had the 
benefit of personal observation, he is allowed, to a 
certain extent, to add his conclusion, judgment, or 
opinion.’ Bates v. Sharon, 45 Vt. 474; Crane v. North- 
field, 33 Vt. 124; and see Stowe v. Bishop, 58 Vt. 500, 
8 Atl. Rep. 494; Knight v. Smythe, 57 Vt. 529.7 Yahn 
v. City of Ottumwa, 60 Iowa, 429, 15 N. W. Rep. 257, is 
a case where the question arose as to the admissibility 
of the opinion of a witness as to the cause of an acci- 
dent, where an action had been brought to recover 
damages for an injury received by the plaintiff through 
the negligence of the defendant. In deciding the 
question, the court, among other things, said: ‘*It is 
competent for a witness to testify to his conclusion 
when the matter to which the testimony relates cannot 
be reproduced or described to the jury precisely as it 
appeared to the witness at the time. It appears to us 
that the subject-matter—the alleged fright of the 
horses, in this case—was of the character just de- 
scribed. A witness may see ateam frightened, and 
may state the fact that water was thrown from a hose 
upon or near the team, and he may describe how and 
when it was thrown, and yet he cannot put the jury 
in his place in regard to the facts without statiug his 
conclusions as to the effect of the throwing of the 
water.’? Numerous cases may be found in the books 
where it has been held competent for a witness to give 
his judgment or conclusions based upon facts which 
had come under his observation. Thusin Com. v. 
Dorsey, 103 Mass. 412, it was held that a person not an 
expert might give his opinion whether certain hairs 
are human hairs; and in Leonard v. Allen, 11 Cush. 
241, it was held that a witness might state what he 
understood by certain expressions, gestures, and 
intonations, and to whom they were applied. In 
McKee v. Nelson, 4 Cow. 355, it was held that a wit- 
ness who had observed the conduct and relations of 
two persons to each other may testify whether, in 
their opinion, the two were attached to each other. 
People v. Eastwood,14N. Y.562, it was held that a 
witness might give his judgment whether at a given 
time a person was intoxicated. Com. v. Sturtivant, 117 
Mass. 122, is-an interesting case on the question. 
Among other things, it is there said: ‘‘The exception 
to the general rule that witnesses cannot give opinions 
is not confined to the evidence of experts testifying on 
subjects requiring special knowledge, skill, or learning, 
but includes the evidence of common observers, testi- 
fying tothe results of their observation made at the 
time in regard to common appearances or facts, and a 
condition of things which cannot be reproduced and 
made palpableto a jury. Such evidence has been 
said to be competent from necessity, on the same 
ground as the testimony of experts, as the only method 
of proving certain facts essential to the proper admin- 
istration of justice.” After citing a number of au- 
thorities, the court said: “The competency of this 
evidence rests upon two necessary conditions: First, 
that the subject-matter to which the testimony relates 
cannot be reproduced or described to the jury pre- 
cisely as it appeared to the witness at the time; and, 
second, that the facts upon which the witness is called 
to express his opinion are such as men in general are 
capable of comprehending and understanding.”” We 
think it may be safely said that the testimony of 
Crawford would fall within the rule established by 


the cases cited. The sounds and the noises which the 
witness heard in the adjoining room could not be 


character as to be incapable of being presented with : reproduced or described to the jury precisely as they 
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appeared tothe witness at the time, and the facts 
upon which his judgment and opinion were asked 
were such as men in general are capable of compre- 
hending and understanding. 








REPRESENTATIONS CONCERNING THE 
CREDIT AND ABILITY OF ANOTHER 
UNDER THE STATUTE OF FRAUDS. 





In England and some eleven of the States 
there is a clause in the statute of frauds 
touching representations made concerning 
the credit and ability of another. The most 
of them are more or less exact reproductions 


of Lord Tenterden’s act, which is as follows: 


‘‘No action shall be brought whereby to 
charge any person upon or by reason of any 
representation or assurance made or given 
concerning or relating to the character, con- 
duct, credit, ability, trade or dealings of any 
other person, to the intent or purpose that 
such other person may obtain credit, money 
or goods upon, unless such representation or 
assurance be made in writing, signed by the 
party to be charged therewith.’’! 

The application of this statute as a bar to 
some actions is beset with much doubt be- 
cause of the conflict and confusion in the de- 
cisions. The classes of cases to which it is 
made a defense, whether rightfully or not, 
are of great and growing importance. It af- 
fects actions growing out of misrepresenta- 
tions concerning the ability of firms by part- 
ners, of corporations by directors, officers or 
other agents in order to sell its shares or 
bonds, of makers of ccmmercial paper in or- 
der to secure an indorser, of purchasers in 
order to obtain credit, of the character and 
ability of individuals in order to secure em- 
ployment. 

As all lawyers know, this statute was 
prompted by the decision in the case of Pas- 
ley v. Freeman.? That was an action for de- 
ceit based on the representations of Freeman 
that a third party was safely to be trusted 


1 The States in which this statute is found are: Ala- 
bama, Indiana, Kentucky, Maine, Massachusetts, 
Michigan, Missouri, Oregon, Vermont, Virginia and 
West Virginia. The agency clause: ‘or by some per- 
son thereunto by him legally authorized,” is added to 
the statute in all these States except Kentucky, Vir- 
ginia and West Virginia. The Michigan act is con- 
fined to ‘‘favorable representation.’”? The statute in 
Oregon refers to “credit, skill and character, unless 
signed in the handwriting of the party to be charged.”’ 





and given credit to, whereby Pasley was in- 
duced to sell to the third party a large 
amount of goods on credit. Justice Grove 
said Freeman knowingly told alie. It was 
held that this case was not covered by the 
statute of frauds as it then existed. There- 
fore, in order to require written evidence of 
representations of this character as the basis 
of action, and to prevent disappointed plaint- 
iffs from endeavoring by made evidence to 
recover their losses from persons who inno- 
cently and honestly recommended another, 
this statute was enacted. Like many stat- 
utes, however, it cuts two ways; it prevents 
some frauds and, also, protects some frauds. 
Under the cloak of the statute some persons 
by oral representations mislead others into 
loss. Because of this protection to fraud the 
statute has never been enacted by most of 
the States and is often condemned.* The re- 
sult has also been that where the statute is 
found the courts have tried to evade its con- 
sequences by very strict construction of its 
provisions. In this respect this clause is 
different from any other in the statute. The 
others apply to actions upon contracts, while 
this applies to those in case for deceit. 

In determining the nature of the repre- 
sentations contemplated by the statute, and 
the actions it bars, let us examine, (1) Rep- 
resentations in respect to the evidence of 
them; (2) Represenations in respect to the 
objects about which they are made, and (3) 
Representations in respect to the intent of 
the person making them. - 

Representations in Respect to the Evidence 
of Them.—lIt has been held that the statute 
contemplates only such representations as in 
their nature can be put into writing. Judge 
Campbell said: ‘‘So far as we have found 
cases on the subject, the statute has not been 
extended to any case where there were not 
such representations made as were capable of 
being reduced to writing. And such acted 
fraud and by-play as produce false impres- 
sions more by actions than by words cannot 
be covered by the statute.’’* This seems to 
be going too far in the line of strict con- 
struction. Ideas expressed by by-play and 
signs stand on the same footing as any other 
parol statements. There is no representation 


2 2 Smith L. C. 55. 
3 Ewings v. Calhoun, 7 Vt. 79. 
4 Bush v. Sprague, 51 Mich. 41. 
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which can be made that the plaintiff could 
not have put in writing. The good condition 
or the satisfactory ability of the third party, 
which was evidenced by acting and by-play, 
can all be easily stated in writing. There is 
no reason whatever in this distinction. It 


destroys the purpose of the statute. Where 
some of the representations made’ by 
defendant are in writing signed and 


some are not, the statute is no bar if the 
plaintiff was influenced mainly by those in 
writing; but if he relied mainly upon verbal 
statements the action is barred.° 

In England and in those States where the 
statute contains no agency clause, the writing 
must be signed by the defendant only. The 
signature of an agent, although made in the 
regular course of his business, will bind only 
the agent. Where a partner signs the firm 
name and shows the paper and signature to 
his partner, still only the one who affixed the 
signature is liable.’ 

A conspiracy to defraud is stated as an ex- 
ception to the operation of this statute. 
Judge Campbell says: ‘‘Different -persons 
might each make single representations in 
writing over their signatures which combined 
would work the grossest frauds, but which as 
separate papers would be harmless, so that 
no action would lie on them at all.’’ ‘‘Several 
persons of apparent respectability acting as 
associates and making similar representations 
which differ enough to make them not legally 
identical, is.a very powerful auxiliary to any 
fraud they see fit to adopt. Conspiracy is 
in itself an efficient means of carrying out 
any wrong design, and in my opinion it does 
not require written articles to make it ac- 
tionable, if damage is done by it.’’® 

This seems to be an effort to evade the 
plain meaning of the statute. There is no 
good reason for the distinction between cases 
where one is engaged in the fraud and those 
where two are so.? The number of defend- 
ants seem to be quite immaterial. If their 
representations are in writing, whether on one 
paper or a dozen, they are liable; otherwise 


5 Wade v. Fulton, 18 C. B. 371, 25 L. J. C. P. 240; 
Clark v. Edgar, 84 Mo. 106. 

6 Swift v. Jewsbury, 9 L. R. (Q. B.) 301. 

7 Williams v. Mason, 28 L. T. (N. S.) 232, 21 W. R. 
886; Devaux v. Steinkeller, 8 Scott, 202, 6 Bing. (N. 
C.) 240. 

8 Bush v. Sprague, 51 Mich. 41. 

® Cook vy. Churchman, 104 Ind. 141. 





not. The plaintiff could have had the state- 
ments written and signed if he wished, and 
ignorance of the law is no excuse. The 
statement of Judge Campbell above is a 
dictum of no binding force. In that case 
there was a count alleging that the defend- 
ants conspired to defraud the plaintiff by 
representing the good condition and business 
of a sham corporation for the purpose of 
filling their pockets by selling stock in the 
corporation. It was held that the count 
stated a cause of action under the statute 
which was true independent of the fact of 
conspiracy. 

In Hess y. Culver, the same ground of 
action existed, that is, false representations 
as to a corporation not in existence, for the 
sole purpose of defendant’s gain, but there 
was only one defendant and no conspiracy 
charged. Judge Campbell there in another 
dictum said: ‘‘That statute cannot apply to 
conspiracies or frauds, where the representa- 
tion is made to enable the party making it to 
profit by it.’’ This is a better statement of 
the law than that above, for the statute ap- 
plies only to cases where the intent is to en- 
able a bona jide third person to get credit or 
money.!! 

Representations in Respect to the Object 
about which they are Made.—The representa- 
tions contemplated by the statute must be 
concerning a third person. A firm is a per- 
son distinct from its members under this 
statute, as is also a corporation a person dis- 
tinct from its directors or stockholders.’* The 
third person must be a bona fide third person 
in existence. If by statements touching the 
ability or character of an alleged individual 
or firm or corporation which is not in exist- 
ence, actually or legally, one is enabled to 
defraud another, the statute does not apply, 
for no credit can be given to one not in ex- 
istence. It is held, also, that a firm or cor- 
poration gotten up for the purpose of de- 
frauding individuals by inducing them to 
become members or take stock is a sham and 
not a bona jide third person within the mean- 
ing of the statute.” 


10 43 N. W. Rep. (Mich.) 994. 

ll Hodgins v. Bryant, 114 Ind. 401. 

12 Devaux v. Steinkeller, 8 Scott, 202, 6 Bing. (N 
C.) 84; Williams v. Mason, 28 L. T. (N. S.)232, 21 W. 
R. 386; St. John ¥. Hendrickson, 81 Ind. 350; Bank of 
North America v. York, 89 Mo. 369. 

13 Bush v. Sprague, 51 Mich. 41; Hess v. Culver, 43 
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A representation concerning the character 
or value of property, whether it be bonds or 
stocks of corporations, bills or notes of third 
persons, or Of any other property, is not 
contemplated by this statute, unless it be 
made for the purpose or establishing the 
general credit and pecuniary ability of the 
owner of the property.“ What the object 
of the representation concerning property 
was is a question of fact depending on the 
circumstances of each case. Sometimes it is 
a difficult problem, as in the celebrated case 
of Lyde v. Barnard,” but as to the principle 
of law there is no uncertainty. A statement 
concerning a substantive fact, if made with a 
view to add credit to a third person, is cov- 
ered by the statute; but if that be not the 
nature and object of the representation, the 
statute is no bar to an action for the fraud.’ 

Representations in Respect to the Intent of 
the Person Making Them.—In the first place, 
the statute contemplates only fraudulent rep- 
resentations, and bars actions for only such 
representations. About this point there is 
quite a conflict of opinion. Thus in Warren 
v. Barker,” the court say: ‘‘Our statute, 
like the Lord Tenterden act of England, 
should be construed as embracing every false 
representation untinged by a fraudulent in- 
tent, but it does not constructively include 
any case of actual fraud in wantonly misrep- 
resenting a man’s credit or identity more 
than any other kind of fraud in fact.’’ Reed, 
in his work on the Statute of Frauds, § 1113, 
states the same doctrine on the strength of 
the Kentucky case. The same theory is 
again asserted in a later Alabama case, 
where the inconsistency of the -doctrine is 
made very apparent. The court say: ‘‘The 
object of Lord Tenterden’s act seems to have 
been to put ordinary misrepresentations in 
mercantile transactions upon the same footing 


N. W. Rep. (Mich.) 994; St. John v. Hendrickson, 81 
Ind. 350. 

14 French v. Fitch, 67 Mich. 492; Hodgins v. Bryant, 
114 Ind. 401; Hassinger v. Newman, 83 Ind. 124; Cook 
v. Churchman, 104 Ind. 141; Lyde v. Barnard, 1 M. & 
W.101; Medbury v. Watson, 6 Metc. 246; McKinney 
v. Whiting, 8 Allen, 207; Fowle v. Springfield F. & M. 
Ins. Co., 122 Mass. 190; Warren v. Barker, 2 Duval 
(Ky.), 155; Belcher v. Costello, 122 Mass. 189; Pear- 
son v. Seligman, 48 L. T. (N. 8.) 842. 

11M. & W. 101. 

16 See Swan v. Phillips, 8 Ad. & El. 457; Lyde v. 
Barnard, 1 M. & W. 101; St. John v. Hendrickson, 81 
Ind. 350; Clark v. Hurd, 44 N. W. Rep. (Mich.) 348. 

17 2 Duval, 155. 





with guaranties; and it has accordingly been 
construed to embrace every incorrect or un- 
true misrepresentation unaccompanied by a 
fraudulent intent and no other.’’ They fur- 
ther say thatin case it is fraudulently made, 
‘‘such right of action exists outside of and 
independently of the statute of frauds, the 
restriction of the statute having no reference 
to such cases. ‘‘And a representation as to a 
third person’s credit within this rule, to be 
fraudulent, must be as to some alleged fact, 
which the party making knows to be false, 
or of the truth of which he has no knowledge 
or well-grounded belief. In the latter case 
the assertion is reckless and implies bad 
faith. If at the time of making it, however, 
he believes it to be true, it is not fraudulent 
and cannot be made the basis of an action 
against him in the nature of deceit.’’® 

Prior to the passage of this statute, as well 
as now, no action could be maintained for a 
misrepresentation unless it were tinged with 
fraud. Fraud is the essence of an action for 
deceit. As saidin this opinion, if the de- 
fendant honestly helieved the statement to 
be trie he is not liable. Therefore if the 
statute applies only to representations un- 
tinged by fraud, it applies to no actions what- 
ever, is no bar and of no force. The same 
actions could be brought under such statute 
as without it, and the legislature had no ob- 
ject in enacting such a law. But this is not 
true; the statute states what kind of actions 
it is to bar and they are such as might be 
maintained were the statute not in force. 
The case of Pasley v. Freeman,” which 
showed the class of actions to which the 
statute was to be a bar, was one in which the 
representations were tinged with fraud. Jus- 
tice Grove said Freeman told a lie knowingly. 
The statute puts misrepresentations on the 
same footing with guaranties only as regards 
the character of the evidence. It could do 
no more, for one is on contract and the other 
in tort on case for deceit. The very name of 
the action shows that its essence is frauda- 
lent intent. This may consist in one making 
statements knowing them to be false, or 
strongly asserting a fact to be true when he 
did not know it was true, that is, seeming to 
have knowledge which he knows he has not. 


18 Clark v. Dunham Lumber Co., 86 Ala. 
v. McGrath, 3 Bush (Ky.), 174. 
1 2 Smith L. C. 55. 
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This doctrine above alluded to grows out of 
a desire to evade the statute when it seems to 
protect fraud and is supported by no reason 
or other decisions. There is not one of the 
many cases where the statute has been held 
to apply which was not one of fraud ; it could 
not have been otherwise. Therefore fraud 
in the defendant is no reply to a defense of 
this statute. 

In the second place, the intent of the de- 
fendant must have been to enable the third 
party to obtain credit, money or goods, in 
order to make the statute a bar.” The 
English act states this expressly, but in many 
of the States the clause has been omitted, yet 
it seems that in no State has the omission af- 
fected the meaning or purpose of the act. It 
was established by Medbury v. Watson,” 
and has been acquiesced in since, that the 
statute ‘‘is not applicable to cases other than 
those where the intent or purpose of the rep- 
resentations is to enable a third person to 
obtain credit, money or goods by means of 
x.” 

One test, therefore, in every case as to 
the applicability of the statute is as to the 
defendant’s intent. If it were not to enable 
the third party to obtain credit, money or 
goods, there is no bar to action, where the 
statements were not written and signed. 
This is true when the purpose of the defend- 
ant is to get money or goods for himself. 
Thus no case of misrepresentation concern- 
ing a corporation or the value of its stock or 
bonds which the corporation does not own is 
barred by the statute. Frequently holders 
of stock and bonds make such misstatements 
about a corporation, but their purpose is to 
benefit only themselves and not enable the 
company to obtain credit, money or goods. 
The fact that the representations made ap- 
ply as well to the corporate property as to 


20 Medbury v. Watson, 6 Metc. 246; Norton v. Hux- 
ley, 138 Gray, 285; Wells v. Price, 15 Gray, 562; Mc- 
Kinney v. Whiting, 8 Allen, 207; Mann vy. Blanchard, 
2 Allen, 386; Kimball v. Comstock, 14 Gray, 508; Bates 
v. Youngman, 142 Mass. 121; Fowle v. Spring- 
field F. & M. Ins. Co., 122 Mass. 190; Smith v. 
Fah, 15 B. Mon. 448; Haslock vy. Ferguson, 7 Ad. & 
El. 90; Lyde v. Barnard, 1 M. & W. 101; Swan v. 
Phillips,8 Ad. & El. 457; Devaux v. Steinkeller, 6 
Bing. (N. C.) 84; Ball v. Farley, 1 South. Rep. (Ala.) 
253; Hunter v. Randall, 62 Me. 423; Hearn v. Water- 
house, 39 Me. 96; Belcher v. Costello, 122 Mass. 189; 
Cook v. Churchman, 104 Ind. 141; Williams v. Mason, 
28 L. T. (N. S.) 232, 21 W. R. 386. 

21 6 Mete. 246. 





the defendant’s does not affect the case.” 
The same principle applies to commercial 
paper not in the hands of the maker. The in- 
tent of the defendant cannot be to enable the 
maker to obtain credit, money or goods, but 
is to enable the defendant or some other to 
do so. Such representations are customary 
when a person sells such paper or uses it in 
payment or part payment of a purchase, but 
the statute does not apply to such cases.” 
But if the paper is in the hands of the maker, 
who desires to use it or to secure a good in- 
dorser so he can use it, the statute bars ac- 
tion.*4 Representations about the value of 
other kinds of property are not contemplated 
by the statute unless made with a view to 
add to the credit of a third party and enable 
him to obtain credit, money or goods.” It 
has been held that the statute is no 
bar to actions for false representations made 
to induce a person to become a member of a 
firm or corporation.** This doctrine does not 
seem sound. The addition of a member 
or corporation is sought solely to enable 
such firm or corporation to obtain credit, 
money or goods, and if this is effected by 
false representations of defendant, fhe case 
is clearly embraced by the statute. 

When both the defendant and third party 
obtain credit, money or goods by reason of 
the misrepresentation, the main intent of the 
defendant controls the application of the 
statute. If the advantage the defendant re- 
ceives was only incidental or accidental, the 
statute bars action.” This occurs where 
agents misrepresent their principals in order 
to get business or a commission for them- 
selves,*¥ and where the defendant is a creditor 
of the the third party and profits by any in- 
crease of his assets.” But where the main 


22 French v. Fitch, 67 Mich. 492. 

23 McKinney v. Whiting, 8 Allen, 207; Fowle v. 
Springfield F. & M. Ins. Co., 122 Mass. 190; Mann v. 
Blanchard, 2 Allen, 386; Warren v. Barker, 2 Duval, 
155; Belcher v. Costello, 122 Mass. 190; Pearson vy. 
Seligman, 48 L. T. (N. 8S.) 842, 31 W. R. 730; Hodgins 
v. Bryant, 114 Ind. 401; Hassinger v. Newman, 83 Ind. 
124. 

24 Mann v. Blanchard, 2 Allen, 586. 

2 Medbury v. Watson,6 Metc. 246; Lyde v. Bar- 
nard,1M. & W. 101; Cook v. Churchman, 104 Ind. 
141. 

26 St. John v. Hendrickson, 81 Ind. 350. 

27 Cook v. Churchman, 104 Ind. 350; McKinney v. 
Whiting, 8 Allen, 207; Kimball vy. Comstock, 14 Gray, 
508. 

% Wells v. Price, 15 Gray, 562. 

29 Mann v. Blanchard, 2 Allen, 886; Hodgins v. Bry- 
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purpose of the defendant is to obtain money 
or goods himself, the statute is no bar to ac- 
tion.” This is a very important doctrine, 
and there are some cases in conflict with it. 
Some hold that the advantage to be reaped 
by the defendant in making the misrepre- 
sentations is utterly immaterial, provided 
there was an attempt to enable the third 
party to get credit, money or goods, although 
the latter was formal or quite subordinate.® 
This seems to violate the spirit of the statute. 
What was the main intent of the defendant, 
was it to enable himself or the third party-to 
obtain the great advantage, the money ‘or 
goods? If the third person, the statute ap- 
plies ; otherwise not. The question is one of 
fact. This doctrine is upheld by several 
cases and is most nearly in accord with 
the spirit and meaning of the statute. 
Where a defendant has _ utilized a 
third party merely to enable him to pro- 
cure something for nothing by virtue of 
this statute, the fact that the credit, money 
or goods were given to such third party in 
the first place is only an incidental and sub- 
ordinate part of the real scheme and intent 
of the defendant. 

In regard to the application of the statute 
when the defendant receives a benefit from 
his misrepresentations, I might add that it 
has been held that an action against him for 
money had and received is as fully barred by 
the statute as an action for deceit. 

V. H. Lockwoop. 

Indianapolis, Ind. 


ant, 114 Ind. 401; Hunter v. Randall, 62 Me. 425; Cook 
vy. Churchman, 104 Ind. 141. 

30 See Wells v. Prince, 15 Gray, 562; Dent v. Mc- 
Grath, 3 Bush, 174; Haslock v. Ferguson, 7 Ad. & El. 
94; Bush v. Sprague, 51 Mich. 41; Hess v. Culver, 43 
N. W. Rep. 994; St. John v. Hendrickson, 81 Ind. 350; 
Hodgins v. Bryant, 114 Ind. 401; Warren v. Barker, 2 
Duval, 155. 

31 Kimball v. Comstock, 14 Gray, 508; Hunter v. 
Randall, 62 Me. 423; Clark v. Dunham Lumber Co., 86 
Ala. ; Pearson v. Seligman, 48 L. T. (N. S.) 842. 

82 Haslock v. Ferguson, 7 Ad. & El. 94; Hunter v. 
Randall, 62 Me. 425. 








CORPORATIONS—CONTRACTS BY PRESIDENT. 


WAIT V. NASHUA ARMORY ASSOCIATION. 





Supreme Court of New Hampshire, July, 1891. 


The president of acorporation has no implied power 
to bind it by acts nominally in its behalf and for its 





benefit, in the absence of express authority from the 
directors. 


Assumpsit to recover for services of the plaint- 
iffs as architects in preparing plansand specifica- 
tions for a proposed armory. At the trial before 
a jury it appeared that the defendant corporation 
was organize¢ for the purpose of building and 
maintaining an armory in Nashua for the use of 
a portion of the State militia. The plaintiffs 
introduced evidence that they were employed by 
Copp, the president of the corporation, assuming 
to act in its behalf. The defendants offered in 
evidence the by-laws of tie corporation for the 
purpose of showing that under the by-laws the 
president had no power to make contracts in be- 
half of the corporation without the sanction of 
the directors, and the same were admitted against 
the objection of the plaintiffs. It did not appear 
that the plaintiffs had any knowledge of the by- 
laws of the corporation. To the admission of the 
aforesaid evidence against their objection the 
plaintiffs excepted. Judgment for defendant. 
Plaintiffs except. Exceptions overruled. 

BLopcGett, J.: The plaintiffs have no ground 
of complaint, for, even if the by-laws were im- 
properly admitted for the purpose of showing 
that the president had no power to make contracts 
in its behalf without the sanction of the directors, 
it does not show sufficient cause for setting aside 
the verdict. The evidence for the plaintiffs sim- 
ply tended to show that they were employed by 
the president to prepare plans and specifications 
for the proposed armory, and that he assumed to 
act for the corporation, but there was no evidence 
that the corporation in any way authorized him 
to procure such plans and specifications, nor was 
there any evidence of such authority on his part 
from any source unless it could be implied from 
his office. But no such authority is in- 
cident to the office. The directors, and 
not the president, have the powers of 
the corporation, and exercise an _ orig- 
inal, rather than a delegated, authority; 
and the president has no implied authority, as 
such, to act as the agent of the corporation, but, 
like other agents, he must derive his power from 
the board of directors, or from the corporation 
(Gen. Laws, ch. 148, sec. 3; Morrill v. Railroad 
Co., 58 N. H. 68; Boot & Shoe Co. v. Dunsmore, 
60 N. H. 85, 86; Goodspeed v. Bank, 22 Conn. 
530-558; Mahone v. Railroad Co., 111 Mass. 75; 
Walworth County Bank v. Farmers’ Loan & Trust 
Co., 14 Wis. 325; Titus v. Railroad Co.,37 N. J. 
Law, 98, 102; Burrill v. Bank, 2 Metc. (Mass.) 
163; Turnpike Road Co. v. Looney, 1 Mete. (Ky.) 
550; Pierce, R. R., 32-34; 2 Mor. Priv. Corp., 
sec. 537; Cook, Stocks, sec. 716). The by-law put 
in evidence was, therefore, but the statement of 
the general rule of law which obtains in such 
cases, and, if wrongly admitted, it is not suscep- 
tible of preception how the verdict could have 
been improperly influenced or the plaintiff in any 
manner prejudiced by putting in evidence pre- 
cisely what the jury must have been instructed as 
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matter of law if the evidence had been excluded. 
Exceptions overruled. 


NoTeE.—The powers of the president of a corpora- 
tion, virtute officii, over its business and property are 
strictly the powers of an agent, powers delegated to 
him by the directors who are the managers of the 
corporation and the person in whom as its represen- 
tatives the control of its business and property is 
vested. Ifthe corporation be organized for business 
purposes the president is its chief executive officer. 
He may without any special authority from the board 
of directors perform all acts of an ordinary nature 
which by usage or necessity are incident to his office 
and may bind the corporation by contracts arising in 
the usual course of its business. Boone on Corpora- 
tions, § 144. To this extent the president in virtue 
of his election as such becomes the agent of the cor- 
poration. Beyond the purpose which usage and cus- 
tom and the necessities and convenience of business 
require in the executive officer of a corporation, he 
bas no more control over the corporate property and 
funds than any other director. 1 Lawson’s Rights, 
Remedies and Practice, page 705. In Mahone v. Man- 
chester & L. R. R. 111 Mass. 72, Gray J. says “no offi- 
cer of acorporation unless specially authorized has 
power to bind the corporation except in the discharge 
of his ordinary duties.” It is remarked in Morawetz 
on Corporations, § 537, thct “it seems that a presi- 
dent has no greater power by virtue of his office merely 
than any other director of the company, except that 
he is the presiding officer at the meetings of the 
board.” 

As an illustration of the restricted powers of a pres- 
ident of a corporation in the management of its busi- 
ness and control over its property, see Titus v. Cairo 
& Fulton R. Co., 37 N. J. L. 98, where it was held that 
a power of attorney executed by the president of a 
corporation authorizing a sale of its bonds in the mar- 
ket, gave the agent no power to sell, and that the 
president could not execute such a power without the 
authority of the board of directors. See also Leggett v. 
New Jersey Banking Co., Saxt. 541, where it was held 
that although a mortgage executed under the author- 
ity of a board of directors would be valid, a mortgage 
executed by the president and cashier under cor- 
porate seal without the authority or concurrence of 
the board of directors was not a valid instrument, and 
in Stokes v. New Jersey Pottery Co., 46 N. J. L. 287, 
8. C., 20 Cent. L. J. 110, it was held that the president 
of a corporation had no power by virtue of his office 
as president to execute a bond and warrant of attor- 
ney for the entry of judgment by confession against a 
corporation. 

The express powers of a president are usually, how- 
ever, larger than this and are given either by the char- 
ter or by-laws of the corporation. He may without 
express authority perform all acts which are incident 
to the executioa of the trust imposed upon him and 
which custom or necessity imposes upon the office. 
Mitchell v. Deeds, 49 Ill. 16; Chicago ete. R. Co. v. 
Coleman, 18 Ill. 297. But a corporation cannot be 
bound by contract made by its president unless power 
to bind it is given to him by the act of incorporation 
or he is authorized by the corporation to make a con- 
tract. Mt. Sterling etc. Turn Pike Road Co. vy. Looney, 
1 Met. (Ky.) 550. And his powers to bind by contract 
extend only to matters arising in the ordinary course of 
the business. Blen v. Water & Mining Co., 20 Cal. 602, 
81 Am. Dec. 132. There are cases of course, in which 
the powers of a president of a corporation and his au- 





thority to act for the company are enlarged beyond 
those powers which are inherent in his office. Those 
are cases in which the agency of the officer as arising 
from the assent of the directors is presumed from their 
consent and acquiescence in permitting the officer to 
assume the direction and control of the business of the 
company. Taylor on Corporations, §§ 202, 236-244; 
Angell & Ames on Corporations, §§ 299-302; Martin v. 
Webb, 110 U. S. 7; Northern ete. R. Co. v. Bastian, 15 
Md. 494; Dougherty v. Hunter, 54 Pa. St. 380. These 
are simply instances of the application of the princi- 
ple that usual employment is evidence of the powers 
of an agent, and a responsibility will be laid upon the 
principal for the act of his agent within the apparent 
authority so conferred upon the agent—a doctrine 
which has come to be applied to corporations in many 
respects as well as to individuals and with the same 
qualifications and limitations. In such cases the au- 
thority of the officer does not depend so much on his 
title or the theoretical nature of his office as on the 
duties he is in the habit of performing. Stokes v. New 
Jersey Pottery Co., supra. The essential doctrine of 
the decision in the principal case is that affirmative 
proof of the officer’s authority to bind the corporation 
by the contract sued on, is a necessary part of the 
plaintiff’s prima facie case, such authority not being 
presumed. The doctrine that an officer of a corpora- 
tion has not the power unless substantially authorized 
to bind the corporation except in the discharge of his 
ordinary duties, has been very generally applied by 
the Supreme Court of the United States and other 
courts, to the presidents and cashiers of banks. See 
Bank of U. S. v. Dunn, 6 Pet. 51; United States v. 
State Bank, 21 How. 356; Hoyt v. Thompson, 1 Seld. 
320. 

Of course, there is always ground for debate as to 
what the ‘‘ordinary duties’’ of any officer consist of. 
Of the New York authorities upon this question, the 
New York Law Journal says, that the courts of New 
York in theinterests of justice and business expe- 
diency, have made an innovation upon the former rule. 
This was accomplished simply by shifting about the 
presumption and burden of proof on the question of 
an officer’s authority to bind the corporation. In 
Chemical National Bank v. Kohner, 8 N. Y. 189, it 
was held where the cashier of a bank entered into an 
agreement of-composition and compromise with regard 
to a debt owed the bank that his authority was to be 
presumed, either by usage known tothe directors of the 
bank or by some general by-law or resolution of the 
board of directors. The court adds that “‘if the plaint- 
iff had proved affirmatively that the cashier had trans- 
cended his authority, a different question would have 
been presented for our consideration.’ In the later 
case of Patterson v. Robinson, 116 N. Y. 193, it was 
held that where a contract made in the name of a cor- 
poration by its president, which the corporation has 
power to authorize its president to make, or to ratify 
after it has been made, the burden is upon the cor- 
poration of showing that it was not authorized or rat- 
ified. The presumption in favor of an officer’s au- 
thority affirmatively exists in New York State in 
respect to routine duties. But the effect of later.au- 
thorities would seem to be to extend such presumption 
to all_acts within the legitimate scope of the corpora- 
tion’s business. See also Lee v. Pittsburg C. & M. 
Co., 56 How. Pr. 373, affirmed 75 N. Y. 601. See arti- 
cle in 21 Cent. L. J. 144, on the powers of bank presi- 
dents. P 
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CORRESPONDENCE. 





COSTS OF LITIGATION. 
To the Editor of the Central Law Journal: 

The old maxim that ‘“‘there is no wrong without a 
remedy,”’ rarely ever fails through the fault of the 
law. The article in the CENTRAL LAW JOURNAL of 
Jan. 22, in regard to the suit of A. Oakey Hall v. Mr. 
Bryce, pending in England, calls to mind the fact that 
a person’s right to be made whole, who is wrongfully 
prosecuted in such cases, even in any civil action, 
when prosecuted maliciously and without probable 
cause, is fully secured by the law; and the unfortu- 
nate’s failure to recover and realize full damages, in- 
cluding attorney’s fees and all necessarily incurred 
expense of defending the suit, cannot be attributed 
to the lameness or inefficiency of the law, but the 
question is, is the party who inflicted the injury in 
such pecuniary condition that he can be made to re- 
spond toa judgment rendered for his malicious act? 

The case of McCardle v. McGinley, reported in 86 
Ind. 538, is a clear and well-written opinion, and the 
court say in that case: ‘It is too clear for discussion 
that the costs which the law gives a successful party 
are no adequate compensation for the time, trouble 
and expense of defending a malicious and groundless 
civil action.” ‘*No good and sufficient reason can be 
given why be who has maliciously and without proba- 
ble cause instituted suit against another should not be 
required to pay the party so sued such sum as will 
make him entirely whole.” And the court cite the 
following authorities in support of its position: 57 
Ind. 360, 26 Am. Rep. 58; 42 Vt. 209, 1 Am. Rep. 316; 
11 Conn. 582; 11 Kan. 554; Burnap v. Albert, Taney 
Cir. Ct. Dec. 244; 10 B. Mon, 17. W. iH. B. 

Lawrenceburgh, Ind. 








BOOK REVIEWS. 





NEGLIGENCE OF IMPOSED DUTIES. 

This work has been prepared, as we understand, 
with a view of presenting in a compact form the law 
governing the imposition and negligent discharge of 
duties which, in the exercise of personal rights, are 
imposed upon individuals, as distinguished from those 
duties consciously assumed. When one_undertakes to 
act as the agent of another, or takes upon himself the 
more public occupation of a common carrier, he un- 
derstands that there are duties attached to these of- 
fices—duties towards the principal or obligutions to- 
wards the public. But, as the author says, ‘‘in the 
exercise of our personal rights, we are not always 
mindful of the rights of others which we negligently 
invade in the enforcement of our own.” The scope of 
the book is therefore well illustrated by its title of 
“imposed duties,’’ and it will readily be seen that it is 
not a treatise upon the general subject of “negligence.” 
We know of no better way to indicate its limits and 
scope than by a statement of the subjects of its chap- 
ters. 

Part I treats of Land: duties respecting and rights 
therein. Within this are chapters upon the origin 
and nature of imposed personal duties, negligence in 
the exercise of rights, injury to licensee or intruder on 
premises, negligent act constituting a nuisance, 
nuisances, owner or occupier and therein of high- 
ways, invasion of easement in street, rights of public 
in highway, imperiling safety of travelers, when proof 
of negligence required, origin and definition of ease- 





ments, lateral support to soil and party wall, use and 
negligence as affecting easements. 

Part IT treats of Waters: duties respecting and 
rights therein. Within this are chapters upon rights 
and wrongs in surface waters, care of surface water 
in cities, negligence of towns and cities in control of 
surface water, navigable waters, negligence in ad- 
miralty, title to and liability for obstructions in 
waters, navigable water front, floatable and navigable 
streams, negligently permitting escape or use of run- 
ning water, remedy for diversion or obstruction of 
water-course, fisheries and hunting privileges, use of 
rivers, mill owners, boom companies, extinguishment 
of easement. 

Part III treats of Personal property: duty of care 
in its control and therein of domestic animals, dogs, 
liability of owner, animals fre nature, negligence in 
use of fire, negligence contributory toinjury suffered 
from fire. 

From this statement it will be observed that the 
work does not include the main heads of negligence, 
but on the other hand, embraces subjects which are 
not included, or which are lightly treated in the 
broader treatises. We have no doubt this book will 
be found of good value to the practitioner. Itis well 
prepared and written in a pleasing and interesting 
style. It seems to be exhaustive of the authorities, 
and contains a good index. The only criticism we 
have to offer is one that does not concern the intrinsic 
value of the work. We don’t much believe in the 
dedication of alaw book. Occasionally there are cir- 
cumstances under which a dedication may be pecu- 
liarly appropriate and therefore permissible. But the 
author of this work has given us a dedication which 
not only bas no special significance, but which on ac- 
count of its intricacy and the number of individuals 
included, should have been accompanied by a diagram 
for its clear understanding. 





BOOKS RECEIVED. 





A TREATISE ON SUITS IN CHANCERY: Setting forth 
the Principles, Pleadings, Practice and Proofs of 
the Jurisprudence of Equity, and giving numerous 
Illustrative Forms of Writs, Pleadings, Orders, 
Reports, De¢rees and other proceedings in a 
Cause; besides many Practical Suggestions for 
Solicitors and Masters. By Henry R. Gibson, 
Chancellor of the Second Chancery Division. 
Knoxville, Tenn.: Ogden Bros. & Co., Printers 
and Stationers. 1891. 


COMMENTARIES ON EQUITY PLEADINGS, and the In- 
cidents thereof, according to the practice of the 
Courts of Equity of England and America. By 
Joseph Story, LL.D., one of the Justices of the 
Supreme Court of the United States, and Dane 
Professor of Law in Harvard University. Tenth 
Edition, Revised, Corrected and Enlarged. By 
coin M. Gould, Ph.D. Boston: Little, Brown & 

0. 1892. 


THE Law OF RECEIVERS OF CORPORATIONS, includ- 
ing National Banks, illustrated by Abstracts of 
the Facts of and Excerpts from the Opinions in 
Leading Cases. By James Fraser Gluck and 
August Becker. New York and Albany: Banks 
& Brothers, Law Publishers. 1891. 


PLEADING aT COMMON Law and under the Codes. 
[Reprinted from the American and English Ency- 
clopedia of Law.] By George Wharton ay a 
A.B., LL.B., Member of the Philadelphia Bar, 
and Fellow of the Department of Law, University. 
of Pennsylvania. Northport. Long Island, N. Y.: 
Edward Thompson Company, Law Publishers. 
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1. ADMINISTRATION — Claims of Pledgee.— Where a 
policy of insurance was assigned to satisfy a debt, and 
the assignee was authorized to collect the money from 
the company which he did on the death of the insured, 
and retained the amount of the debt, and paid over the 
balance to the insured’s executor, it was error for the 
court to refuse to allow the claim in the executor’s ac- 
count on the ground that it was not presented against 
the estate.—In re Galland’s Estate, Cal., 28 Pac. Rep. 287. 

2. ADMINISTRATION — Sale. — It is competent for the 
legislature to provide a reasonable limit as to time 
within which sales by an administrator, under the li- 
cense of the probate court having jurisdiction, may be 
attacked or questioned by the heirs of a deceased land- 
owner for defects or omissions inthe proceedings.— 
Rice v. Dickerman, Minn., 50 N. W. Rep. 698. 

3, ADMINISTRATION— Widow— Homestead. — When the 
decedent left a widow, but no minor child, the property 
thus set apart forthe use of the family becomes the 
absolute property of such surviving widow, under sec- 
tion 5784, Comp. Laws.—Fore v. Fore’s Estate, N. Duk., 50 
N. W. Rep. 714. 

4, ADMINISTRATION—Widow’s Allowance. — Decedent 
lived atthe time of his deathon afarm upon which 
there was growing a crop of wheat, upon a 40 acre tract 
adjoining a dwelling, plunted by a tenant on shares. 
The administrator sold the wheat, and credited the 
estate with the proceeds: Held, that the widow could 
recover the same under her statutory rights of quar- 
antine.— Willitts v. Schuyler, Ind., 29 N. E. Rep. 273: 

5. APPEALABLE ORDERS — Federal Jurisdiction. — Act 
Cong. March 3, 1887, as corrected by Act Cong. Aug. 13, 
1888, providing that no appeal or writ of error shall be 
allowed to the Supreme court from an order of the 
district or circuit courts remanding a cause to the State 
court, isnot affected, soasto make such an appeal 
allowable, by Act Cong. March 3, 1891, allowing appeals 
or writs of error to the Supreme court from the district 
or circuit courts “in any case in which the jurisdiction 
of the court isin issue,” since the latter act does not 
make an appeal or writof error allowable before the 
cause has proceeded to final judgment.— Chicago, St. P., 
M. § O. Ry. Co. v. Roberts, U. 8. 8. C., 12 8. C, Rep. 123. 

6. APPEALS FROM STATE CouRTS—Federal Questions.— 
A decision by the Supreme court of Wasbington that 
certain settlements made by territorial county commis- 
sioners with the county treasurer, under authority of 
the territorial laws, were not conclusive upon the 
county, because not made so by those laws, does not 





deny the validity of those laws, or the authority of the 
commissioners thereunder; and therefore there was no 
denial of an authority exercised under the United States 
by the commissioners, whose powers were derived 
from the United States through the territorial legisia- 
ture, acting under authority delegated by congress.— 
Ferry v. King County, U. 8. 8. C., 12S. C. Rep. 128. 

7. ATTACHMENT—Garnishment—Lien.—Under Rev. St. 
art. 191, where the garnishee held property belonging 
to the principal defendant, which was subject to levy of 
execution, the service of the writ of garnishment placed 
such property in custodia legis, and the lien created 
thereby was superior to defendant’s lien by a subse- 
quent attachment as creditor of the principal defend 
ant.—Focke v. Blum, Tex., 17 8. W. Rep. 770. 

8. ATTORNEY AND CLIENT — Equitable Assignment.— 
An attorney agreed with his client to conduct certain 
litigation, and the client agreed thatthe attorney should 
receive as his compensation a specified percentage of 
the amount recovered, reserving the right within 60 
days to substitute a cash fee in place of such percent- 
age: Held, that the agreement constituted an equitable, 
conditional assignment to the attorney of an interest in 
the subject of litigation.—Holmee v. Evans, N. Y., 29 N. E. 
Rep. 233. 

9, BANKRUPTCY — Discharge — Trust.—Under Rev. St. 
U. S. § 5117, which excepts from the operation of a dis- 
charge in bankruptcy any “debt created by the fraud 
or embezzlement of the bankrupt,or by his defualca- 
tion while acting in any fiduciary character,” the mere 
fact that a debt was incurred by the bankrupt while 
acting as his creditor’s agent in the collection of rent is 
not sufficient to exceptthe debtfrom the discharge, 
since the statute does not apply to implied trusts.— 
Byrnes v. Byrnes, N. Y., 29 N. E. Rep. 245. 

10. CHATTEL MORTGAGES—Fraudulent Conveyance.— 
A chattel mortgage will not be set aside onthe ground 
of fraud, where the proof shows that it was given in the 
ordinary course of business to secure a bona fide debt 
due from the mortgagor.— Warren v. His Creditors, Wash., 
28 Pac. Rep. 257. 

11. COMPROMISE — Enforcement. — Where defendants 
convey landto plaintiff, with covenants of title and 
warranty, and afterwards discover that they had pre- 
viously sold the same land to another, ap agreement of 
compromise forthe breach of covenants, if made in 
good faith, is binding, although the amount agreed to 
be paid by defendants exceeds the purchase pvice of 
the land, with interest.—Smith v. Farra, Oreg., 28 Pac. 
Rep. 241. 

12, CONFLICT OF Laws — Alimony.—In an action to 
foreclose a mortgage given on land in Iowa to secure a 
bond for alimony, it appeared that a decree of divorce 
was granted plaintiff by a circuit court in Wisconsin, 
which court approved the mortgage given to secure 
the payment ofa certain amount per month-until a 
certain child attained a certain age, which was March 
22, 1888, and thereafter an amount tbat would comfort- 
ably support plaintiff: AMeld,that under Rev. St. Wis. 
§ 2369, giving a circuit court power after decree to aiter 
the amount of alimony granted, the exclusive jurisdic- 
tion of determining the amount payabie to plaintiff 
after March 22, 1888, was in the Wisconsin court.— Alder - 
son v. Alderson, lowa, 50 N. W. Rep. 671. 

13. CONFLICT OF LAws—Contracts.—When the bonds 
of a South Carolina railroad company, guarantied by 
the State, are made payable in pounds sterling, and 
both principal and interest are to be paid ata desig- 
nated banking-house in London, there arises a’ pre- 
sumption that the parties intend the contract to be 
governed bythe law of England, and that, after the 
maturity of the debt, interest would be payable at the 
English, and not the South Carolina, rate; and the fact 
that the holder, without objection, accepts interest at 
the English rate for several years after maturity, is 
sufficient to render the presumption conclusive.—Cogh- 
lan v. South Carolina R, Co.,U.8.8.C., 128. C. Rep. 150. 

14. CONSTITUTIONAL Law—Cruel Punishment.—Code 
Crim. Proc, N. Y. §§ 491, 492, provide that a criminal 
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under sentence of death shall be kept in solitary con- 
finement inthe penitentiary until executed, and that 
the court shall designate a week during which the exe- 
ecution must take place, but that the warden shall fix 
the day and hour, keepingthe same secret from the 
prisoner and the public: Held, that the determination 
of the legislature and courts of New York that such 
confinement is not cruel and unusual is conclusive upon 
the federal courts and they cannot review such deier- 
mination on the theory that it infringes on the immu- 
nities or privileges secured to citizens of the United 
States by the fourteenth amendment ofthe constitu- 
tion.—McElvaine v. Brush, U. 8. 8. C., 12 8. C. Rep. 156. 

15. CONSTITUTIONAL Law — Legislative Powers, —St. 
1887, p. 29, which provides for the organization sand 
government of irrigation districts, is within the legisla- 
tive power to provide laws for the welfare of the State, — 
In re Bonds of Madera Irrigation Dist., Cal., 28 Pac. Rep. 
272. 

16. CONSTITUTIONAL Law — Sectarian Schools. — The 
prohibition in the constitution of the appropriation of 
any money or other property “to aid” any sectarian 
school applies to all appropriations to such schools, 
whether made as a donation or in payment for services 
rendered the State by such school.—Synod of Dakota v. 
State, 8. D2k., 50 N. W. Rep. 632. 

17. CONTEMPT—Bail.—The district court has no power 
to admit to bail, pending a review of the proceedings, 
one whom it has fined for contempt, and ordered to be 
imprisoned until the fine is paid.— State v. District Court, 
Iowa, 50 N. W. Rep. 677. 

18. ConTRACT—Rescission.—When a person purchases 
a tax title to lands upon the advice of his attorney, 
whom he has brought from a distant State to investi- 
gate the county records, and who has spent three days 
in so doing, a portion of the time in the presence of the 
defendants, who reque-t that the examination be full, 
he is chargeable with knowledge of all that the records 
disclose, and cannot afterwards rescind the contract 
op the ground of misrepresentaion as to any matteis 
shown thereby.—Farnsworth v. Duffner, U. 8.8. C.,128. 
©. Rep. 164. 

19. CONTRACT— Rescission.—Where persons agree to 
bear the expense of a suit in certain proportions, one 
who withdraws before anyexpense hus been incurred or 
any action taken by the others based on the agreement 
is not bound thereby.—Sol v. P yer, Mich., 50 N. 
W. Rep. 644. 

20. CORPORATION—Judgment.—In an action brought 
under Gen. St. ch. 76, by a creditor, in bebalf of himself 
and allother creditors who may become parties thereto, 
against an insolvent corporation and a stockholder 
individually, a judgment upon default, if within the 
allegations and prayer ofthe complaint, may be ren- 
dered in favor of the receiver against the stockholder 
foradebt due from him to the corporation for an un- 
paid stock subscription, atleast tothe amount neces- 
sary to satisfy the demands; of all creditors who have 
appeared and prove theirclaims against the corpora- 
tion.—Spooner v. Bay St. Louis Syndicate, Minn., 50 N. W. 
Rep. 601. 


21. CORPORATIONS — Where Suable.— A corporation 
created by an act of congress may be sued in the federal 
courts in any district where it is doing business, and 
has an agent upon whom service can be made, notwith - 
standing that its pripcipal office isin another State.— 
Van Dresser v. Oregon Ry. G Nav. Co.,U. 8.0. C. (Wash.), 
48 Fed. Rep. 202. 

22. Courts — Judicial Notice.— Act March 18, 1885, 
establishing police courts in cities having 30,000, and 
less than. 100,000, inhabitants, and giving such courts 
exclusive jurisdiction of all misdemeanors punishable 
by fine or imprisonment, or both, applics to Los Angeles ; 
the court taking judicial notice of the results of the 
census of the United States for 1890, which shows that 
said city contains the population required by said 
act.—People v. Wong Wang, Cal., 28 Pac. Rep. 270. 

23. CRIMINAL Liw — Abduction — Corroboration. — A 








conviction cannot be had on the unsupported testimony 
of the female. The corroborating evidence must ex- 
tend to every essential ingredient in the offense.— State 
v. Keith, Minn., 50 N. W. Rep. 691. 


24. CRIMINAL LAaw—Burglary.—In atrial under How, 
St. § 9134, inflicting u penalty on “every person who 
shall break and enter, in the night-time, any office, 
shop, store,” not adjoining a dwelling-house, etc., the 
question whether the store alleged to have been broken 
and entered adjoined a dwellipg-house, or was occu 
pied as such, is a question of fact for the jury.—People v. 
Shaughnessy, Mich., 50 N. W. Rep. 645. 

25. CRIMINAL LAw—Forgery.—When a person delivers 
to the officer whose duty it is to issue marriage licenses 
& paper purporting to be fromthe father of a girl not 
of age desiring to marry, and instructing the officer to 
issue a license, such ,paper is not a certificate, within 
Code, §§ 3917, 3918, inflicting penalties for falsely making, 
altering, forging, etc., or uttering and publishing, ‘“‘any 
attestation or certificate of any public officer or other 
person, in relation to any matter wherein such attesta 
tion or certificate is required by law or may be received 
or to be taken as legal proof.”—State v. Rhine, lowa, 50 
N. W. Rep. 676. 

26. CRIMINAL Law — Forgery.—Where one passes a 
forged note, representing himself to be the payee, such 
representation is sufficient without other evidence to 
indicate a knowledge of the forgery.—State v. Beasley, 
Iowa, 50 N. W. Rep. 570. 

27. CRIMINAL Law—Malicious Trespass. — An indict- 
ment under Rev. St. 1881, § 1955, providing that whoever 
maliciously injures private or public property is guilty 
of malicious trespass, etc., charged that defendant in 
said county of C, did injure a certain church building, 
then and there the property of some person or persons 
tothe grand jury unknown: 4#Held, that the indictment 
sufficiently designated the property injured, and was 
sufficient.— Ostler v. State, Ind., 29 N. E. Rep. 270. 

28. CRIMINAL LAW—New Trial —A new trial will not be 
granted on the ground of newly-discovered evidence 
when such evidence must have been known to defend- 
ant during the first trial, and is also in conflict with the 
evidence there given.—People v. Freeman, Cal., 28 Pac. 
Rep. 261. 

29. CRIMINAL PRACTICE—Embezzlement.—Rev. St. 1889, 
§ 3555, inflicts a penalty on any officer, etc., ‘“‘who shall 
convert to his own use, or shall make way with or 
secrete any portion of the public moneys, or any 
moneys that may have come to him by virtue of his of- 
ticial position ;” and an indictment charging that de- 
fendant “did unlawfully and feloniously make way with, 
secrete, and convert to his own use,” etc., charges but 
a single offense, as the words used are not inconsistent 
with one another.—State v. Manley, Miss , 17 8, W. Rep. 
800. 


30. CRIMINAL PRACTICE — Homicide.— An indictment 
which alleges that defendant feloniously, willfully, and 
maliciously did strike and penetrate deceased, bnt no- 
where charges that the murder was so committed, ex- 
cept in the concluding clause, which states that the 
jurors lo say” that the murder was so committed, 
charges no higher offense than murder in the second 
degree.— State v. Andrews, lowa, 50 N. W. Rep. £49. 

81. CRIMINAL PRaCTICE—Larceny.—The common-law 
form of indictment for larceny is proper in the ¢lass of 
cases first specified in subdivision 1, § 415, Pra. Code, 
and sufficient to admit proof of the felonious taking of 
personal property from the possession of the true - 
owner or any other person.— State v. Friend, M LN. 
W. Rep. 692. “ , ek a 

32, CRIMINAL TRIAL—Arguments of Counsel.—Wi 
counsel for the people, by remarks during a trial for 
murder, and by statements to the jury not founded on 
the evidence, imputes to defendants a character for 
violence, even though the court instruct the jury to 
disregard any statement of fact not warranted by the 
evidence, a verdict of guilty will be reversed.— People v. 
Ah Len, Cal., 28 Pac. Rep. 286. 
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33. CRIMINAL TRIAL — Verdict—Separation of Jury.— 
Code, §§ 4442, 4458, 4460, 4462, 4470, are mandatory, and in 
a prosecution for keeping a liquor nuisance, where the 
jury agreed on a verdict of guilty, sealed and delivered 
the same to tbe officer, and then separated, each going 
his way, 2 judgment on such verdict will be set aside, 
though two hours after such separation the jury recon- 
vene, and delivered the same verdict in open court.— 
State v. Fertig, lowa, 50 N. W. Rep. 545. 

34. DEcgIT — Evidence.—In an action based in part 
upon the fraudulent representations by the defendant 
as to the quality and value of goods sold and delivered, 
held, that evidence of the value of goods actually de- 
livered was admissible.— 7rarer v. Shaflee, Neb., 50 N. W. 
Rep. 683. 

35. DECEIT—Measure of Damage.—The rule applied 
that, in an action for damages fof deceit, the measure of 
damages isthe difference between the value of what 
the plaintiff parted with and the value of what he got 
in the transaction.—Fizen v. Blake, Minn., 50 N. W. Rep. 
612. 

36. DEED—Growing Crops.—Growing crops are subject 
to levy and sale as personal property, but pass with the 
land upon the conveyance thereof, without express 
mention, unless reserved.— Erickson v. Patterson, Minn., 
50 N. W. Rep. 699. 

37. DEED — Validity. —S executed and delivered to 
complainant (his son) a deed of three lots, stating that 
he wanted him to have them after his death, but that 
he did not want the deed to go on record until then. 
Complainant immediately handed the deed back to S, 
who retained it, and also remained in the possession of 
the lots. Afterwards defendant, who was the foster 
grandchild of 8, at his request, after his wife’s death, 
gave up an employment where she was earning fair 
wages, came to his house, and took care of him for 
three years and a half, until his death. After two years 
of such service, S destroyed the deed to complainant, 
and conveyed one ofthe lots to defendant and the other 
two to complainant: Held, that the deed to defendant 
was valid.—Schuffert v. Grote, Mich., 50 N. W. Rep. 657. 

38. DESCENT OF PERSONALTY.—Where a child under 
age dies leaving personal estate which came to it from 
a parent, but not by testamentary gift, that such estate, 
not being heritable, is not affected by section 2270, sub- 
sec. 5, and must go to the next of kin.—Jn re Shuman’s 
Estate, Wis., 50 N. W. Rep. 67). ; 

39. DIvoRCE — Domicile of Wife.—Although the law 
fixes the domicile of the wife as being that of the hus- 
band, universal jurisprudence recognizes an exception 
in the case where the husband’s conduct bas been such 
as to furnish lawful ground for a divorce, and which 
justifies her in leaying him, and necessarily authorizes 
her to live elsewhere, and acquire a separate domicile. 
—Smith v. Smith, La., 10 South. Rep. 248. 


40. DivorcE—Insanity. — Where the evidence in an 
action for divorce by the wife on the ground of inhn- 
man treatment shows that when the acts compiained 
of were committed defendant was insane, and shortly 
afterwards was adjudged insane by commissioners of 
insanity, the petition for divorce must be dismissed.— 
Tiffany v. Tiffany, lowa, 50 N. W. Rep. 554. 

41. EMINENT DOMAaIN—Compensation.—Where, in an 
action for compensation for land unlawfully taken by a 
municipal corporation without knowledge of the own- 
ers, and deveted to public uses by constructing there- 
on a street, it appears that the owners, upon learning 
that the land has been so taken, acquiesced in the ap- 
propriation as an accomplished fact, and ratified it by 
tendering a sufficient deed of the premises conveying 
title to the corporation, and by offering to allow judg 
ment that, upon the Value of the premises being fixed 
and payment of the same, plaintiffs should be ordered 
to convey to the corporation, a case is made entitling 
the plaintiffs to recover the value of the land.—Long- 
worth v. City of Cincinnati, Ohio, 29 N. E. Rep. 274. 

42, EMINENT DOMAIN— Condemnation—Damages.—In 
pr ding d lands for a public street under 








the charter of the city of Duluth, where a portion of 
one entire tract is taken, it is proper to admit evidence 
of the fair marketable value of the whole tract, and also 
the fair marketable value of the property not taken; 
and an instruction to the jury that they may properly 
award the difference, as the damages or compensation 
to be allowed, is not error.—Haynes v. City of Duluth, 
Minn., 50 N. W. Rep. 693. 

43. EMINENT DOMAIN—Notice.—Code, art. 23, § 167, pro- 
vides, that if a railroad company cannot agree with the 
owner of land needed for the construction of its road, a 
jury of 20 shall be summoned to meet on the premises, 
when the owner and the company shall each strike off 
4 names, and the remaining i2 shall determine the 
amount of damages the owner is entitled to: Held, that 
the statute implies that notice shall be firat given by the 
company.—Baltimore Belt R. Co. v. Baltzell, Md., 23 Atl. 
Rep. 74. 

44 EMINENT DOMAIN—Procedure.—How. St. ch. 93, § 10, 
does not give the circuit court authority to set aside 
the award and report of the jury and ordera new trial 
before a new jury, where the objections to the confirm- 
ation of the report are not based on defects of jurisdic- 
tion.— Backus v. Gartner, Mich., 50 N. W. Rep. 646. 


45. Equity—Reformation of Deed.—Equity will grant 
relief against a mistake in the description of land ina 
deed if the mistake is established by clear and satis- 
factory evidence.— Guyer v. Spaulding, Neb., 50 N. W. 
Rep. 681. 

46. EQUITY PLEADING—Answer and Cross-bill.—Equity 
practice and pleading in the United States courts is not 
affected by the laws of the States in which the courts 
are held; and therefore, in a suit for accounting, dis- 
covery, and other relief, the defendant cannot obtain 
affirmative relief by an “answer in the nature of across- 
bill,” drawn in accordance with the State practice.— 
White v. Bower, U. 8. C. C. (Ga.), 48 Fed. Rep. 186. 


47. ESTOPPEL IN Pals.—Where a person in an action 
by his assignee testifies that he assigned the cluim sued 
on to such assignee absolutely and in good faith, he 
cannot question the sale of the judgment obtained by 
such assignee, on the ground that he still has an inter- 
est in the claim.—Anthony v. Wise, N. Y., 29 N. E. Rep. 
225. 

48. EVIDENCE — Res Gestz.—In an action against a 
railroad company for the killing of a child, evidence as 
to what the engineer said about the accident within a 
few minutes after the child was killed is admissible as 
pars of the res geste.— Hermes v. Chicago § N. W. Ry. Co., 
Wis., 50 N. W. Rep. 584. 

49. EXPERT TESTIMONY—Damages.—In an action for 
the recovery of damages by reason of the maintenance 
and operation of an elevated railroad in front of plaint- 
iff’'s premises, evidence of a witness as to what the 
rental value of the premises in question would have 
been several years after the railroad was built, if it had 
not been built, is inadmissible, since the opinion called 
for must be wholly specutative.—Kernochan v. New York 
El. R. Co., N. Y., 29 N. E. Rep. 245. 

50. FALSE IMPRISONMENT — Assignment.—A right to 
recover damages for a personal tort (false imprison- 
ment) is a mere personal right, and not assignable even 
after verdict, but before judgment.—Hunt v. Conrad, 
Minn., 50 N. W. Rep. 614. 

51. FEDERAL CourTs—Jurisdiction—Judgment in State 
Court.—When the requisite jurisdictional amount is in- 
volved, and the citizenship of the parties is diverse, a 
federal court has power to grant relief against a judg- 
ment obtained in a State court by means of fraud.— 
Young v. Sigler, U. 8. C. C. (Iowa), 48 Fed. Rep. 182. 

52. FEDERAL CourRTs—Receivers of National Banks.— 
Receivers of national banks are officers of the United 
States, and as such may sue in the United States courts 
in the district in which the banks of which they are re- 
ceivers are located, and may maintain the action with- 
out regard to the citizenship of the parties or the 
amount involved in the action. Still, the federal courts 
do not have exclusive original jurisdiction ofall actions 
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by or against such receivers. State courts have concur- 
rent jurisdiction with the jfederal courts.— Thompson v. 
Shaetzel, 8. Dak., 50 N. W. Rep. 631. 

53. FEDERAL OFFENSE — Conspiracy.—An indictment 
charging railway officiais with conspiring to deceive 
the postal officers and defraud the United States by 
sending over the line a large amount of old newspapers, 
etc., in order to increase the mails at a time when they 
were being weighed, is sufficient, under section 5440, 
since it describes a conspiring to commit the “offense 
against the United States,” which is defined by Rev. St. 
U. 8. § 5438, providing a punishment for any persons 
combining to defraud the United States by “obtaining, 
or aiding to obtain, the payment of any false or fraud- 
ulent claim.”—JU. S. v. Newton, U.8. D. C. (Iowa), 48 Fed. 
Rep. 218. 

54. FEDERAL OFFENSE—Pensions.—Under Rev. St. U. 
S. § 5485, providing that any agent or attorney “or other 
person, instrumental in prosecuting any claim for pen- 
sion,” who charges or receives for his services more 
than the fees allowed by law, shall be guilty of a high 
misdemeanor, an indictment charging simply that de- 
fendant was instrumental in prosecuting a certain pen- 
sion claim is sufficient to bring him within the act, with- 
out specifying in what way or capacity he was inatru- 
mental.— United States v. Reynolds, U. 8. D.C. (S. Car.), 
48 Fed. Rep. 215. 


55. FRAUDULENT CONVEYANCES—Chattel Mortgage— 
Possession.—Where a mortgage of personal property, 
as a stock of goods, expressly authorizes the mortgagor 
to retain the possession and to sell the same at retail 
as his own in the ordinary course of business, the 
mortgage will be adjudged fraudulent in law as to cred- 
itors existing or subsequent of the mortgagor while in 
possession.— Gallagher v. Rosenfield, Minn., 50 N. W. Rep. 
696, 

56. FRAUDULENT CONVEYANCES — Sale of Goods.—A 
debtor being insolvent, executed a deed of trust con- 
veying his entire property, consisting of a stock of 
merchandise, to secure an indebtedness due a certain 
creditor. The deed directed the trustee to take posses 
sion, “‘carry on a retail business,” and “sell the property 
in due course of trade,” for the creditor named. After 
paying the indebtedness of the said creditor, the re- 
mainder, if any, was to be repaid to the grantor. The 
property thus conveyed greatly exceeded the amougt 
due: Held, that as the trustee was not permitted to 
sell promptly, but only atthe usual retail prices, and 
the surplus was thus placed for an indefinite time be- 
yond the reach of the other creditors, the deed was 
void.— Gregg v. Cleveland, Tex., 17 8. W. Rep. 777. 


57. HABEAS CoRPUsS—Application.—Under the provis- 
ions of Gen. St. 1878, ch. 80, §§ 23, 24, a person applying 
for the writ of habeas corpus must apply for it to a court 
or judge thereof, if there be one capable and willing to 
act, in the county where he is restrained of his liberty, 
and, if there be none in that county then to the nearest 
or most accessible court or judge capable and willing to 

. act; and he cannot pass over such near or accessible 
court or judge, and go to any court or judge in the 
State that he thay select.—Jn re Doll, Minn.,50N. W. 
Rep. 607. 

58. HIGHWAY—Prescription.—Where a lane between 
the land of plaintiff and defendant had been used by 
plaintiff and others as a road-way for more than 40 
years, with the knowledge of defendant and under a 
claim of right, such road-way becomes public by pre- 
scription, and defendant will not be permitted to ob- 
struct the same by building a fence on the division line. 
— McAllister v. Pickup, lowa, 50 N. W. Rep. 556. 

59. HOMESTEAD — Fraudulent Conveyance.—Rev. St. 
1889, § 5439, secures, at a housekeeper’s death, an estate 
in the homestead limited to the life of the widow and 
the attainment of majority by the youngest child: Held, 
that a conveyance of the entire fee by a housekeeper 
gnd his wife, in fraud of a creditor, may be set aside on 
the housekeeper’s death, and the interest in the land 
over and above the homestead estate, sold to satisfy 





such creditor.—Schaeffer v. Beldsmeir, Mo., 178. W. Rep. 
797. 

60. INSOLVENCY — Fraudulent Conveyances. — Under 
the insoivency law, an assignee or receiver may, on 
the ground that itis afraudulent preference, test the 
validity of a mortgage given to a creditor by an insolv- 
ent debtor, in any action brought against him in which 
the creditor’s rights as a mortgagee are involved.—Dow 
v. Sutphin, Minn., 50 N. W. Rep. 604. 

61. INSURANCE — Conditions—Transfer of Property.— 
A provision in a policy of fire insurance, to the effect 
that a sale or transfer of the property insured shall 
forfeit the policy, does not become operative to avoid 
the policy, unless the entire interest of the assured in 
the property insured is sold or transferred.— Blackwell 
v. Insurance Co., Ohio, 29 N. E. Rep. 278. 

62. INSURANCE—“Explosion and Accident.”—A policy 
of insurance upon a sugar refinery provided for indem- 
nity against loss by “explosion and accident,” and, by 
a condition on the back thereof, declared that the term 
“explosion” included only a “rupture of the shell or 
flues of the boiler or boilers, caused by the action of 
steam: Held, that where, in an attempt to extinguish a 
blaze originating in a starch{kiln heated by steam pipes, 
a cloud of starch dust was stirred up, which came in 
contact with the flame and exploded, this was an ‘‘acci- 
dent,” within the meaning of the policy.—Chicago Sugar 
Refining Co. v. American Steam boiler Co., U. 8. C. C. (Ill.), 
48 Fed. Rep. 198. 

63, INSURANCE — Mortgage. — Mortgage clause in 
insurance policy construed, and held to embody 
the promise of the mortgagee to pay insurance 
premium in case of the failure of the mortgagor to pay 
it.—St. Paul Fire § Marine Ins. Co. v. Upton, N. Dak., 50 N. 
W. Rep. 703. 

64. INSURANCE—Other Insurance.—Where defendant 
in an action on a policy of insurance pleads in defense 
that, in violation of the contract, plaintiffs had other 
insurance, the burden of proof is on defendant.— Russell 
v. Fidelity Fire Ins. Co., lowa,50 N. W. Rep. 546._ 


65. INTOXICATING LIQUORS — Bond. — Bonds required 
and given to secure faithful compliance with the 
provisions of a law of the State, like official bonds, 
should be made to the State, in the absence of author- 
ity, express or clearly implied, to take the same to a 
municipal corporation, or some public officer as obligee 
therein.— Village of St. James v. Hingtgen, Minn., 50 N. W. 
Rep. 700 

66. INTOXICATING LIQUORS — Indictment.—An indict- 
ment under Rev. St. 1881, § 2098, which charges defend- 
ant with the unlawful sale of “whisky,” without alleging 
that the whisky sold was “intoxicating liquor,” the 
words used in the statute, is sufficient.—State v. Jones, 
Ind., 29N. E. Rep. 274. 

67. JUDGMENT LIEN.—Code, art. 26, § 19, declaring that 
every judgment of a court of law shall constitute a lien 
from the date thereof on all terms for years of defend - 
ants in land, except certain specified short terms, does 
not deprive courts of equity of jurisdiction in cases 
where to satisfy a judgment, it is sought to sell an in- 
terest for aterm of years in trust property.—Shryock v. 
Morris, Md., 23 Atl. Rep. 68. 

68. LANDLORD AND TENANT—Vacation of Premises.— 
When the leasehold premises become untenantable or 
unfit for occupancy, the lessee, in order to relieve him- 
self from liability for future rent, under chapter 1.0, 
Laws 1883, must promptly and within a reasonable time 
elect whether he will retain his lease or terminate it by 
surrendering possession; and, having once made hi: 
election, he cannot afterwards change it.— Roach v. Pe 
terson, Minn., 50 N. W. Rep. 601. 

69. LIBEL — Railroad Companies.— Language which 
charges a railroad company with such incapacity or 
neglect in the duct of its busi that belief in iis 
truth would prevent persons from employing it as « 
common carrier is actionable without proof of spec ix 
damage.— Ohio g¢ M. Ry. Co. v. Press Pub. Co.,U.8.C. 
(N. Y.), 48 Fed. Rep. 206. 
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70. LICENSE—Itinerant Vendor.— A manufacturer of 
and dealer in proprietary medicines, having a residence 
and regular place of business in one county, where he 
pays a tax thereon, but who at times goes around 
to different county fairs, where he addresses the people, 
offering to sell his medicines, and claiming that they 
will cure, is an itinerant vendor, within the meaning of 
Acts 1880, ch. 75, § 10.—Snyder v. Closson, lowa, 50 N. W. 
Rep. 678. 

7l. LICENSE TaX.—The master builder or contractor 
who employs workmen in executing his contract is not 
exempt from the payment of a license tax.—City of 
New Orleans v. O’ Neil, La., 10 South. Rep. 245. 

72. LICENSE Tax — Mechanic.—A mechanic who con- 
tracts and shapes materials with his own hands is 
engaged in a mechanical persuit.—City of New Orleans v. 
Lagman, La., 10 South. Rep. 244. 

73. Lir# INSURANCE—Forfelture.—Two insurance pol- 
icies were issued by defendant on the same life, and 
each provided that,in case of default inthe payment 
of premiums,the policy should cease and determine, 
and all previous payments be forfeited, provided that, 
if default should be made after the receipt of two an- 
nual premiums, then the company would issue a new 
paid-up policy for a proportion of the sum insured, on 
the surrender of the old policy, free from all indebted- 
ness, within six months after detault. Premiums were 
paid on one of the policies for six years and a half, and 
on the other for five years, but the policies were not 
surrendered within six months after default: Held, 
that the company was not liable for any part of the 
sums insured.— Northwestern Mut. Life Ins. Co.v. Barbour, 
Ky.,17 8. W. Rep. 796. 

74. LIMITATION OF ACTIONS.—Where the United States 
has recovered judgment against several defendants, its 
right torevive the judgment against the executor of 
one of them, since deceased is not affected by Gen. St. 
Kan. § 2890, providing that actions against executors 
and administrators shall be commenced within three 
years from the time of notice of appointment and giving 
bond, and that otherwise the claim shall be forever 
barred.—U. S. v. Houston, U. 8. D. C. (Kan.), 48 Fed. Rep. 
207. 

75. LOGGING LIEN.—Plaintiff contracted with defend- 
antsto raft and boomall the logs which defendants 
hedinastream. All the logs but four were delivered, 
and plaintiff sent defendants a bill for services rendered 
Both parties treated the contract as fully performed. 
Two months afterwards, plaintiff delivered the four 
remaining logs: Held, that such latter delivery did not 
keep alive plaintiff’s right to a lien for the services 
performed; Laws 1889, cb. 413,§ 2, providing that, un- 
less the services be continuous, the claim for lien shall 
be filed within 30 days after the last day of performing 
such services.— Fish Creek Boom § Log-Driving Co. v. 
Weed, Wis., 50 N. W. Rep. 585. 


76. LOGGING LIEN—Service of Writ.—Service of an 
attachment issued under the log lien statute, January 
26th, returnable February 4th, and served on the prin- 
cipal defendant, January 29th, is void; the statute 
requiring service to be made six days before the re- 
turn.— White v. Prior, Mich., 50 N. W. Rep. 655. 

77. MALPRACTICE — Want of Skill. —In an action for 
malpractice, an instruction that the omission of the 
ordinary or established mode of treatment demon- 
strates a want of skill inthe treatment of the case is 
erroneous.—Burnham v. Jackson, Colo., 28 Pac. Rep. 25i. 

78. MANDAMUS.—This court will not by mandamus cor- 
rect the alleged erroneous rulings of other courts, nor 
harass justices of the peace or parties having causes 
pending before them by reviewing the action of such 
justices before final judgment, nor will a mandamus be 
granted where there is a plain and adequate remedy at 
law.—State v. Cotton, Neb., 50 N. W. Rep. 688. 

79. ManDamMus—Procedure.—Where, on the return of 
an alternative writ of mandamus, defendant showed 
cause by answer, and issue was joined by a demurrer 
to the answer, after hearing counsel for the respective 





parties, an order was made sustaining the demurrer 
and dismissing the answer. Such order did not recite 
in terms that it was made “by the court,” and it was 
signed “W. 8. Lauder, Judge:” Held, that the order was 
an order of the district court, and was not an order 
made “at chambers.”’— Travelers’ Ins. Co. v. Mayer, N. 
Dak., 50 N. W. Rep. 706. 

80. MARRIED WOMAN — Separate Property.—Where a 
married woman, with her own funds, establishes a 
boarding- house, and with the proceeds thereo? mingles 
amonthly allowance from her husband, and it is not 
apparent whether the furniture, etc., of the house is 
purchased with her own money or with that furnished 
by her husband, bat her husband has nothing to do 
with the business, and by their actions and declarations 
both show that they considered the business hers alone, 
and no question is raised as to the rights of the hus- 
band’s creditors, the furnitureof such house must be 
deemed to be her separate property. — Diefendorf v. 
Hopkins, Cal., 28 Pac. Rep. 265. 

81. MASTER AND SERVANT — Fellow Servants.—W here 
the general work in which several servants are en- 
gaged includes the construction or preparation of the 
appliances with which they are to work, as where they 
are engaged in erecting a building, and they construct 
the scaffold on which they are to standin doing their 
work, they are to be deemed fellow-servants, as well 
in respectto the negligence of one of them in con- 
structing such appliances as in respect to negligence in 
doing any other of their work.— Marsh v. Herman, Minn., 
50 N. W. Rep. 611. 

82. MECHANICS’ LIENS — Contract.—Under Code Civil 
Proc. § 1184, declaring void all contracts for labor and 
materials expended on buildings, except that of the 
contractor, unless the whole contract price is payable 
in money, a painter who contracts to paint an hotel is 
an original contractor, and the contract is not void 
because part of the price is to be paid in land.—Baird v. 
Peall, Cal., 28 Pac. Rep. 284. 


83. MORTGAGE—Foreclosure—Sale.—The faiiure of the 
officer making such sale to file a duplicate certificate of 
salein the office of the register of deeds where the 
mortgage is recorded, within 10 days after such sale, as 
required by section 5420, Comp. Laws, does not invali- 
date the sale. This section is directory, and not man- 
datory.—Jehnson v. Day, N. Dak., 50 N. W. Rep. 701. 


84. MORTGAGES — Priorities. — L executed to A a 
mortgage on land, which mortgage was transferred to 
plaintiffs. L afterwards executed another mortgage 
on the same property to Aand one J and D. Both 
mortgages were subsequently recorded by A on the 
same date. Neither J or D had notice of the prior 
mortgage: Held,that the rights of J and D under the 
mortgage executed to them were not affected by the 
prior mortgage ; Code, § 1811, declaring all mortgages to 
be void as to purchasers for a valuable consideration, 
mortgagees, etc., without notice, unless recorded before 
the accrual of the rights of such purchasers, mortga- 
gees, etc.—Steiner v. Clisby, Ala.,10 South. Rep. 240. 

85, MONICIPAL CORPORATIONS—Assessments.—Plaint- 
iff graded astreetin the city of K under a contract, 
one of the specifications of which was that the earth 
excavated therefrom should be used in filling up other 
streets. The property holders on the street excavated 
were assessed for the improvements thereon, but the 
owners en the other streets were not. No fraud on the 
part of the municipal authorities was shown: Held, 
that the property owners assessed could not resist the 
collection by plaintiff of the assessment; a general 
ordinance providing that where the excavation in a 
particular grading shal! be more than is necessary for 
the work the municipal authorities may, in their discre- 
tion, use the surplus material on other streets.—Kansas 
City Grading Co. v. Holden, Mo., 17 8. W. Rep. 798. 

86. MUNICIPAL ° IMPROVEMENTS — Injunction. — The 
owners of property assessed for local improvements 
under the charter of the city of St. Paul, as they may, 
upon the application for judgment upon the assessment 
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warrant, present and have determined any objection to 
the assessment going to its validity, have not the right 
to maintain, against the consent of the city, a suit to 
set aside the assessment and restrain its collection.— 
Albrecht v. City of St. Paul, Minn., 50 N. W. Rep. 608. 

87. MUTUAL BENEFIT ASSOCIATIONS — Assessments.— 
Where the policy issued by such association declares 
that assessments must be paid within 30 days after 
notice thereof, under penalty of forfeiture of the policy, 
and the secretary, on whom the by-laws of the associa- 
tion impose the duty of making and collecting assess- 
ments, at various times receives from a member such 
assessments after the said 30 days have expired, and 
informs him that the policy will not be forfeited, even 
if assessments are paid after such time, such action 
must be deemed a waiver of the condition recited in 
the policy of such member.—Loughridge v. Iowa Life ¢ 
Endowment Ass’n, Iowa, 50 N. W. Rep. 568. 


88. NATIONAL BANKS — Liability of Stockholders.—A 
person who was elected a director, and on the same 
day appointed vice president and acting cashier, and 
who served as such for about two months, must be 
conclusively presumed to have had knowledge of the 
fact that 50 shares of stock were standing in his name 
on the books at the time of his election, and during 
the period of his service; and, the bank having become 
insolvent, hecould not escape individual liability for 
an assessment of 100 per cent., as the owner thereof, 
by showing thatin fact he had no knowledge that the 
shares stood in his name until some 20 days before the 
bank closed its doors, when he at once repudiated their 
ownership; especially so as the shares were still al- 
lowed to stand in his name until the bank closed.— Finn 
v. Brown, U.S. 8. C., 128. C. Rep. 136. 

89. NEGLIGENCE OF ATTORNEY. — Where a decree in 
foreclosure is entered as by default, through the neg- 
ligence of defendant’s attorney, his (defendant’s) only 
redress is against the attorney.— Butler v. Morse, N. H., 
23 Atl. Rep. 90. 

90. NEGLIGENCE — Evidence — Damages. — Held, that 
the evidence justified the courtin charging that the 
jury might assess damages for future pain and for fu- 
ture impaired capacity to earn wages.—Propsom v. 
Leathem, Wis., 50 N. W. Rep. 586. 


91. NEGLIGENCE—Street Railways—Child on Track.— 
The duty of watchfulness rests upon the driver of 
street car approaching a street crossing where he has 
reason to suppose that young children may be engaged 
in coasting or sliding down a neighboring hill, and 
across the car track, although such conduct on the 
part ofthe children is unlawful.—Sétrutzel v. St. Paul 
City Ry. Co., Minn., 50 N. W. Rep. 690. 


92. NEGOTIABLE INSTRUMENT — Gambling Contract.— 
A person owning two notes indorsed thereon a guar- 
anty of payment, and transferred them to another in 
payment of avoid grain gambling debt. The latter 
deposited the same with a bank as collateral security 
for a valid debt, lessin amount than the face of the 
notes. The bank took them without notice of the 
gambling transaction, and thereafter recovered a judg- 
ment for their full value against the guarantor: 4Held, 
that this judgment was conclusive between the bank 
and the guarrantor, to the amount of the debt secured, 
notwithstanding that Rev. St. Ll. ch. 38, §§ 130, 131, pro- 
vide that allinstruments and judgments given in con- 
sideration of gambling contracts may be set aside.— 
Pearce v. Rice, U. 8. 8. C., 12 8. C. Rep. 130. 

93. NUISANCE—Abatement.—Proceedings in the name 
of the State may be instituted and prosecuted under 
the provisions of the ‘“‘common nuisance” clauses of 
what is generally known as the “Prohibition Law” of 
1890, by the attorney general, his assistant, State’s at- 
torney, or by any citizen of the county where such 
nuisance exists, or is kept or maintained, to abate and 
perpetually enjoin the same.—State v. Sioux Falis Brew- 
ing Co., 8. Dak., 50 N. W. Rep. 629. 

94. PARTNERSHIP.—In an action against two persons 
for money alleged to have been joaned them as part- 
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ners, an agreement by which one of them, in buying 
out the other, assumes and agrees to pay all the firm 
debts, is not admissible, as showing a ratification of 
plaintiff's claim by the purchasing partner.—Coller v. 
Porter, Mich., 50 N. W. Rep. 658. 

9. PARTNERSHIP—Dissolution.—Where plaintiff and 
defendant had been copartners, and as such had ac- 
quired land, the title to which was taken in the name of 
defendant, and he paid certain mortgages thereon, in 
an accounting of the partnership he was entitled to 
credit therefor, though he had afterwards incumbered 
the land by another mortgage.— Van Bokkelien v. Berdeli, 
N. Y., 29 N. E. Rep. 254. 

96. PRACTIC® IX CIVIL CAsES—Set-off.—Under Code, 
(Mill. & V.) § 4936, which provides that if the defendant 
shall plead a set-off, and there is a balance in his favor, 
the court shall enter judgment for such balance against 
the plaintiff, and that, if plaintiff shall fail to establish 
any demand, defendant shall have judgment for the 
amount to which he is entitled, the plaintiff cannot dis- 
miss the suit where a set- off is pleaded, and defendant’s 
right to a recovery for whatever indebtedness he may 
establish is not dependent upon the plaintiff's having 
established a demand of smajler amount against him.— 
Boone v. Bush, Tenn., 178. W. Rep. 792. 


97. PRINCIPAL AND AGENT.—Plaintiff had a right to 
repudiate the investments made by his agents and to 
demand a return of his money—First, because they did 
not communicate to him that they were the sellers of 
the property which they assumed to buy for him; and, 
second, because they themselves had repudiated the 
trust by treating the property as their own, and exe- 
cuting a mortgage upon it. — Friesenhahn v. Bushnell, 
Minn., 50 N. W. Rep. 597. 


98. ProcEss—Service.—Where one leaves his home as 
a fugitive from justice, and there is no indication that 
he intends to return to it, it is not his residence, and 
notice of the foreclosure of a mortgage thereon, com- 
menced a year after his disappearance may, be served 
by copy upon his wife.— Wolf'v. Shenandoah Net. Bank, 
Iowa, 50 N. W. Rep. 561. 


99. PUBLIC LAND—Railway Land Grants.—Act Cong. 
July 1, 1862, incorporating the Union Pacific and other 
railway companies, and providing in section 3 “that 
there be and hereby is granted” to such companies, to 
aid in the construction of the roads, every alternate 
section of land designated by odd numbers to the 
amount of five alternate sections per mile, etc., oper- 
ated as a present grant of the legal as well as the bene 
ficial title, which title became attached to the specific 
sections of land upon the filing of the maps of definite 
location of the road.—Deseret Salt Co. v. Tarpey, U.S. S. 
C., 12 8. C. Rep. 158. 

100. RAILROAD COMPANIES — Damages — Remainder- 
men.—The construction and operation in a street of an 
elevated railway being an injury to the inheritance of 
the abutting property, an action for damages caused 
thereby, and to enjoin its further use, may be main- 
tained by the remainder-men of the premises obstruct 
ed.— Thompson v. Manhattan Ry. Co., N. Y., 29 N. E. Bep. 
264. 

101. RAILROAD COMPANIES — Fires.—In an action for 
injuries to trees and a meadow by fire from one of de- 
fendant’s engines, itis proper to admit evidence that 
the meadow and trees were worth more before than’ 
after the fire, as the cost of restoration is not in such 
case the measure of damages.—Hamilton v. Des Moines ¢ 
K. C. Ry. Co., lowa, 50 N. W. Rep. 567. 

102. RAILROAD COMPANIES—Foreclosure of Mortgage. 
—Persons who furnish labor, supplies, and materials 
to a railroad, in order to keep it a going concern, are 
entitled to payment out of the earnings thereof before 
the payment of any interest on the mortgage bonds; 
and if, in a suit to foreclose, it appears that money due 
upon claims of this nature has been paid out as interest 
on the bonds, or for permanent improvements, where- 
by the bondholders have been benefited, the court will 
order an amount equal to the sum so diverted to be 
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paid upon such claims out of any earnings in the hands 
of the receiver, or, falling these, out of the proceeds of 
the sale.—Finance Co. v. Charleston, C. g C. R. Co., U. 8: 
C. ©. (8S. Car.), 48 Fed. Rep. 189. 

103. REMOVAL OF CAUSES — Citizenship. — A claim 
against a railroad company for overcharges in freight 
is not a “chose in action,” within the meaning of the 
provision of the removal act of 1888 that the cir- 
cuit court shall not have cognizance of a suit on “any 
promissory note or other chose in action” in favor of 
an assignee, unless such a suit might have been main- 
tained if no assignment had been made; and an assignee 
of such claims may sue a non-resident company there- 
on, without regard to the citizenship of his assignors.— 
Conn v. Chicago, B. G Q. R. Co., U. 8. C. C. (lowa), 48 Fed. 
Rep. 177. 

104. SALE—Evidence.—Where, upon trial, the plaintiff 
proved that it had delivered to defendant an invoice of 
lumber, to recover the balance of the purchase price of 
which the action was brought, held proper for defend- 
ant to prove that he never consciously accepted the 
paper as containing the contract between the parties, 
and that he never examined it or knew its contents, 
there being evidence to show that the price was agreed 
upon before the delivery of the paper.—Edwards § Mc- 
Cullough Lumber Co. v. Baker, N. Dak., 50 N. W. Rep. 719. 

105. SALE—Warranty.—In an action for the price of 
goods, where the seller claims damages for breach of 
warranty, it is a question for the jury whether he 
waived his claim for damages by accepting the goods 
after he had the opportunity to inspect them and dis- 
cover their defective condition.—English v. Spokane 
Commission Co., U. 8. C. C. (Wash.), 48 Fed. Rep. 196. 

106. SALE—Warranty against Incumbrances.—A ven 
dor in possession of personal property, which he under- 
takes to sell as his own, impliedly warrants that he has 
title to it, and that it is free from incumbrances.— Close 
v. Crossland, Minn., 50 N. W. Rep. 694. 

107. SHERIFFS—<Action for Fees.—An agreement be- 
tween attorney and client, unknown to the sheriff, that 
the client should be subjected to no costs on account of 
any claim sued, unless collected, does not affect the 
client’s liability to the officer for fees.—Joyce v. Morgan, 
N. H., 23 Atl. Rep. 78. 

108. TAXATION—Assessment of Taxes—Property Sub- 
ject—Validity.—The action of taxing officers, in assess- 
ing certain personal property to the owner for the 
purposes of taxation at the place of his residence is not 
void for want of jurisdiction, although such property 
is by law properly assessable in another county, by 
reason of its relation to certain business carried on by 
the owner in the latter county.—Clarke v. Board County 
Com’rs, Minn., 50 N. W. Rep. 615. 

109. TAXATION—Redemption from Sale.—The notice to 
redeem from a tax sale required by Gen. St. 1878, ch. 11, 
§ 121, may be made out and served, although because of 
its destruction the purchaser be unable to present the 
certificate of sale to the auditor.—Hinkel v. Kreuger, 
Minn., 50 N. W. Rep. 689. 

110. Tax SALES—Redemption.—The notice required by 
Gen. St. 1878, ch. 11, § 121, to terminate the right of re- 
demption from a tax sale, should be directed to and 
served on the person in whose name the land is as- 
sessed, even though that person is the holder of the 
tax sale certificate.—Mitchell v. McFarland, Minn., 50 N. 
W. Rep. 510. 

111. TRESPASS—Title to Maintain.—One who has occu- 
pied land for several years may, without showing title, 
maintain an action for trespass against another who 
does not show a better right to possesion.—Stahl v. Gro- 
ver, Wis., 50 N. W. Rep. 589. 

112. TRIAL—Directing Verdict.—_When the court di- 
rects a verdict for either party, the evidence of the op- 
posite party must be considered as undisputed and it 
must be given the most favorable construction for him 
that it will properly bear, and he must have the benefit 
of all reasonable inferences arising from his testimony. 
—Carson v, Giltt, N, Dak., 50 N. W. Rep. 710. 





113. TrusT—Allowance out of Estate.—A trustee, in 
the discharge of duties which pertain to his trust, 
should be allowed only the compensation which is usu- 
ally awarded to executors and administrators.— Wocd- 
ruff v. N. Y. etc., R. Co., N. Y., 29 N. E. Rep. 251. 

114. TRUSTS — Revocation.—A conveyed certain real 
estate to B, in trust for the heirs of A, to whom it was 
to descend upon his death. Subsequently B, for the 
expressed purpose of terminating the trust, assumed 
to reconvey to A: Held that, upon the execution of the 
trust deed, a future vested estate in the heirs of A was 
created: that the trust could not be destroyed, either by 
a revocation by the grantor, or by a violation by the 
trust by the trustee, or both, and hence that the deed 
of reconveyance, being not in execution of the trust, 
but in contravention of it, was void.— Ewing v. Warner, 
Minn., 50 N. W. Rep. 603. 

115. VENDOR AND VENDEE—Rescission—Covenants.— 
In general, a vendee of real property who has com- 
pleted his purchase by the acceptance of a conveyance 
has no other remedy for a defect in title, there being no 
fraud, than an action on his covenants.— Miller v. Miller, 
Minn., 50 N. W. Rep. 612. 

116. WATER COURSE—Obstruction.—Plaintiff and de- 
fendant owned adjoining tracts of land, through which 
extended a swale leading to a brook. By the natural 
flow of water caused by rains and snow, a ditch was 
washed out down the swale. Plaintiff owned the land 
at the head of the swale, and constructed tile drains on 
each side of the swale, and connected them with such 
ditch at a point on his own land near the land of de- 
fendant. The drains did not increase the flow of water 
into the ditch: Held, that defendant could dam the 
ditch on his land se as to back the water onto plaintiff’s 
land, and interfere with the flow of water in such 
drains.— Wharton v. Stevens, lowa, 50 N. W. Rep. 562. 

117. WILLS — Construction.—A will giving testator’s 
wife the use of land for life, and devising it to a relig- 
ious society by the words ‘“‘At the death of my wife, I 
give and devise,” etc., provided that the land should be 
used as a parsonage by the society, and that, when the 
society should cease to use it as such, it should revert 
to testator’s heirs: Held, that the devise did not vest 
until the death of testator’s wife, and that the society, 
having been incorporated during her life, was compe- 
tent to take under it, though not incorporated at the 
time of testator’s death.—Lougheed v. Dykeman’s Baptist 
Church, N. Y., 29 N. E. Rep. 249. 


118. W1LL—Construction.—To a will by which legacies 
were left to three grandchildren of the testator a codi- 
cil was made, reciting that, “in the event of loss to my 
estate, by my being security, or indorser for others, and 
my executors have to pay the same, then I direct that 
my grandchildren shall pay their proportional share 
ofthe same.” Before his death the testator paid a sum 
of money as surety for his brother: Held, that such 
loss was not intended by the codicil to be shared by the 
grandchildren.—Ahalt v. Hersperger, Md., 23 Atl. Rep. 
66. 


119. WILLS—Probate—Right to Jury.—In an appeal to 
the district court from an order of the probate court 
admitting or refusing to admit a will to probate, a party 
has not a constitutional right to atrial by jury of the 
issue of the validity of the will.—Schmidt v. Schmidt, 
Minn., 5) N. W. Rep. 598. 

120. WITNESS—Subpeena Duces Tecum.—A subpena duces 
tecum, requiring a witness not a party to the suit to pro- 
duce certain drawings, must by obeyed although the 
papers relate to a valuable secret method of procucing 
a manufactured article.—Johnson Steele Street -rail Co. v. 
North Branch Steel Co., U. 8. C.C. (Penn.), 48 Fed. Rep. 
191. 

121. WITNESS—Subpcena Duces Tecum.—The president 
of a corporation which is a party to suitin equity may 
be compelled, by suibpena duces tecum, to produce draw- 
ings of the company material to the issue.—Johnson 
Steel Street-rail Co. v. North Branch Steel Co., U,8.C. C. 
(Penn.), 48 Fed. Rep. 195. 
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